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FORWARDING BANK NOT LIABLE FOR CORRESPONDENT’S 
NEGLIGENCE 


In many states, including New York, it is held that a correspondent 
bank to which commercial paper has been forwarded for collection is the 
agent of the forwarding bank, and that the latter is liable to its cus- 
tomer for the negligence of its correspondent. This rule is also ad- 
hered to by the Supreme Court of the United States. 

In other states, however, it is held that when a bank receives ne- 
gotiable paper for collection at a distant point, and transmits it with 
due diligence and care to a reputable and proper correspondent at or 
near the place where the collection is to be made, it has discharged its 
duty, and is not responsible for the negligence of its correspondent. 
This rule has been followed by the Supreme Court of Texas in Tillman 
County Bank of Grandfield v. Behringer, 257 S. W. Rep. 206. 

In this action, which was brought to recover damages alleged to have 
resulted from the negligence of the Tillman County Bank in collecting 
a check delivered to it by the plaintiff, it appeared that the check in 
question was a cashier’s check for the sum of $3,150, issued in the plain- 
tiff’s favor by the Thrift-Waggoner Bank, of Thrift, Texas. The bank 
credited the plaintiff with the amount of the check, and he drew $400 
out of the account. The bank immediately sent the check to its corre- 
spondent, the City National Bank of Commerce of Wichita Falls, Tex. 
The latter bank promptly notified the defendant that the check had been 
credited to its account. 

The Wichita Falls bank, which was about 20 miles distant from 
Thrift, sent the check by mail to the Thrift-Waggoner Bank, with in- 
structions to remit in payment. As a result of negligence on the part 
of the Wichita Falls bank the check was not paid prior to the failure 
of the Thrift bank. 

The question presented was whether the Wichita Falls bank was the 
agent of the defendant bank or of the plaintiff, and whether the de- 
fendant might be held for the negligence of its correspondent bank. It 
was held that the Wichita Falls bank was the agent not of the defendant 
bank but of the plaintiff, the owner of the check, and that, therefore, the 
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defendant was not liable to the plaintiff for the negligence of its corre- 
spondent. Accordingly, it was held that judgment should be rendered 
against the plaintiff and in favor of the bank for the $400 which the 
plaintiff had drawn against the deposit of the check. 

The court’s discussion of the question before it is set forth in the 
following quotation from the opinion: 

‘It is very desirable that decisions of our state courts should ¢on- 
form to those of the Supreme Court of the United States in questions 
of commercial law, and we would feel inclined to follow said court, unless 
we thought the weight of better reasoning was decidedly in favor of the 
opposite holding. 

‘‘Notwithstanding the fact that the New York rule is supported by 
such excellent authority and by the courts of a number of the states of 
the Union, yet it must be recognized that the prevailing rule, and, as we 
think, the more reasonable and just construction of the contract of the 
parties and of the undertaking of the first bank, is that, when paper is 
payable at another and distant place, said bank discharges itself of 
liability by transmitting the same with due diligence to a suitable and 
reputable bank at or near the place of payment. 

‘‘The confusion in the authorities, it seems to us, arises from an 
erroneous premise of assuming that the agreement of the parties and 
the undertaking of the receiving bank was to itself effect a collection 
of the paper, rather than the receiving of said paper for the purpose of 
forwarding same with due care and diligence to a proper correspondent 
more accessible to the place of payment, so that it may be presented and 
paid. 

‘*Under the New York rule and the courts that follow it, and under 
the application of that rule by the Supreme Court of the United States, 
the undertaking of the receiving bank is an undertaking ‘to do the busi- 
ness,’ to collect the paper; ‘to do this thing, not merely to procure it to 
be done.’ It would necessarily follow from such a holding that the bank 
at a distance to which the paper is forwarded is the sub-agent of the 
forwarding bank, to perform a part of that which it had contracted 
to do. Therefore, the courts which follow that construction of the un- 
dertaking or contract between the owner of the paper and the forward- 
ing bank necessarily hold that that bank is the agent of the owner to the 
full extent of effecting collection, and is liable to such owner for any 
negligence or misconduct of the correspondent bank. This we think 
assumes the very question that is to be decided. 

‘*The real issue is: What is the undertaking of the parties? As stated 
in Morse on Banks and Banking, under the New York rule— 

‘* «The undertaking to collect is not merely a contract to send to a 
suitable agent, but is an undertaking to respond for any default of the 
agent selected.’ 
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‘‘The receiving bank should be charged with no greater burden than 
it assumes, and as was in the contemplation of the parties when the com- 
mercial paper was deposited with it for collection. The paper was de- 
posited for the purpose of being sent to some distant place for collec- 
tion, with full knowledge of that fact on the part of the depositor. In 
the absence of any special understanding there is implied, and ought to 
be implied upon a reasonable construction of their acts, that said paper 
should be forwarded with due diligence to some competent agent to do 
what should be necessary in the premises. Certainly the acts of the 
parties import so much—but we think nothing more. The person leaving 
the paper is aware that the bank cannot collect it through its personal 
agents and employees, and that it must be sent to a distant place and a 
collection effected by others. 

‘‘It may be conceded that there is a consideration flowing to the re- 
ceiving bank; yet the ordinary exchange charged is so small, in com- 
parison to the service rendered and the liabilities assumed by said bank, 
if it be held responsible for the acts and conduct of its correspondent 
bank beyond the measure of care required in selecting a suitable corre- 
spondent and in otherwise discharging the duties devolving upon it re- 
specting such paper, that it would be unreasonable to add to their agree- 
ment and undertaking more than the acts of the parties reasonably in- 
dicate to have been within their mutual contemplation. 

‘* Here the very heart of the undertaking is that the receiving bank will 
select for the depositor a competent agent for him, and will with dispatch 
forward the paper to that agent for collection. Too, the collecting bank 
is equally aware that it has for collection the owner’s paper and accepts 
the duty of that service for the benefit of and on account of said owner. 
Under the system of banking we think there is no lack of privity be- 
tween the collecting bank and the owner of the paper. 

‘*We cannot see that this application of the contract of the parties 
violates, endangers, or abrogates the rule of law relating to the re- 
sponsibility of the principal for the acts of his agent, as contended by 
the New York courts and as presented by the Supreme Court of the 
United States. It is, we think, only a proper construction of the con- 
tract or agreement the parties have entered into. 

‘‘It may be conceded also that the depositor had no part in the 
selection of the collecting agent, or in the collection, but the selection 
of such agent for him is what he has intrusted to the receiving bank, and 
that, together with the care required in such selection, and in regard 
to the further attention required of it in the matter measures its duty 
and liability. 

The depositor knows that the receiving bank will not personally and 
through its own agents and servants collect the paper, but knows that it 
necessarily will transmit it to a distant place. This knowledge of the 
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course to be taken, it seems to us, implies an understanding that the 
undertaking of the bank is, in good faith and with due discretion, to 
choose an agent for the depositor.’’ 


SERRE 


BANK NOT CHARGED WITH KNOWLEDGE THAT CHECK 
REPRESENTED FUNDS OF BANKRUPT ESTATE 


When the word ‘‘trustee,’’ standing alone, appears in a negotiable 
instrument, it is descriptive merely. And the fact that the word follows 
the name of the payee of a check is not sufficient to charge a bank in 
which the payee deposits the check to his personal credit with notice that it 
represents trust funds held by the payee as trustee of a bankrupt’s es- 
tate. This was decided by the United States Circuit Court of Appeals 
in the recent case of Commercial Savings Bank & Trust Co. v. National 
Surety Company, 294 Fed. Rep. 261. The check in question was in the 
following form: 


‘*Toledo, Ohio, 8/29, 1921. 
‘‘Northern National Bank 56-4: 

‘*Pay to the order of Albert H. Fenton, trustee, $5,058.10, five thou- 
sand and fifty-eight and 10/100 dollars, being for balance on hand in 
the matter of Frank Dreyfus, bankrupt. 

‘*(Signed) Earl W. Shoemaker, 
‘“Trustee of the Estate of Frank Dreyfus, Bankrupt. 
‘*Countersigned by (Signed) Ford Belford, Referee in Bankruptcy.’’ 


The drawer of the check was the receiver in bankruptcy of the estate 
of Frank Dreyfus. He delivered the check for money in his possession 
belonging to the bankrupt estate to Albert H. Fenton upon the appoint- 
ment of the latter as trustee in bankruptcy. 

Fenton deposited the check to the credit of his personal account in 
the Commercial Savings Bank & Trust Company. Thereafter, he with- 
drew from his personal account in the bank $6,000 in cash upon a check 
signed by himself and payable to the order of ‘‘ Albert H. Fenton, 
Trustee.’’ Other checks drawn by Fenton were paid by the bank, until 
the balance of his personal account was exhausted. The funds of the 
bankrupt estate Fenton appropriated to his own use. He was removed 
as trustee and another person appointed as his successor. 

This suit was brought against the bank by the National Surety Com- 
pany, which was surety on the bond given by Fenton when he was ap- 
pointed trustee. The object of the suit was to require the bank to 
pay the amount of the check and to have the surety exonerated from all 
responsibility on Fenton’s bond. 
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It did not appear that the bank had any actual knowledge that Fenton 
had been appointed trustee, or that he had received the check in his 
capacity as trustee in bankruptcy of the estate of Dreyfus, or that he 
ever opened an account with the bank as such trustee, so that the bank 
would be in a position to exercise any control over the disbursement of 
the fund. The surety company insisted, however, that the form of the 
check which Fenton deposited to the credit of his individual account 
was sufficient notice that it represented trust funds to charge the bank 
with knowledge that Fenton was a trustee in bankruptcy and for that 
reason the bank was bound to know that under the provisions of the 
National Bankruptey Act all funds of bankrupt estates must be de- 
posited in depositaries designated by the court. 

In holding that the bank was not put upon notice by the form of the 
check and reversing a judgment against the bank, the court said: 

‘*Tf the check was signed by Shoemaker as the trustee of the estate 
of Frank Dreyfus, bankrupt, as appears by the copy thereof in the bill 
of complaint and in the court’s opinion, then it would not only fail to 
bring to the bank the knowledge that Fenton was the trustee of the 
bankrupt estate, but, on the contrary, it would affirmatively show that 
Shoemaker was the trustee of that particular bankrupt estate and that 
the money was evidently paid to Fenton as the trustee of some other 
trust. The recital on the check ‘being for balance on hand in the matter 
of Frank Dreyfus, bankrupt,’ would no more indicate to the bank that 
Fenton received it as trustee of the bankrupt estate than that he re- 
ceived it as trustee of some other trust as final payment upon a preferred 
claim in excess of the bankrupt’s property. The word ‘trustee,’ standing 
alone, is descriptive merely. Reiff v. Mullholland et al, 65 Ohio St. 178, 
62 N. E. 124. It is true that, if written into a deed for real estate, it is 
sufficient to show that the grantee holds the legal title in trust only, 
and therefore with no absolute right to sell or incumber the same for 
his personal benefit. Railway Co. v. Durant, 95 U.S. 578, 24 L. Ed. 391. 
It was also held that where, upon a sale of real estate by a guardian, notes 
were executed to him for deferred payments as guardian of specific in- 
dividuals and secured by mortgage on the real estate sold, the guardian 
cannot transfer title under circumstances fairly indicating that they 
were sold against the interest of his ward. Strong v. Strauss, 40 Ohio St. 
87, but in all such eases the property was of such character as to indicate 
to a would-be purchaser that the trustee had no right either in his in- 
dividual or trust capacity to sell and convey the same. In this case the 
check was regularly issued, countersigned by the referee in bankruptcy, 
and the trustee had the absolute right to collect the same. 

‘‘Fenton might have presented this check directly to the Northern 
National Bank, in which these funds were deposited, and that bank would 
have had no right to refuse payment in cash, or to inquire what the 
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payee proposed to do with the money. We are unable to see any sub- 
stantial difference between that method of collection and the method 
adopted by Fenton. The Commercial Savings Bank & Trust Company 
did not purchase this check from Fenton. It merely collected it for 
him. The bank, as his agent for this purpose, had the right to do what- 
ever its principal, Fenton, could have lawfully done in person. Nor was 
any part of the proceeds of this check paid to the bank in discharge of 
any indebtedness owing by Fenton to it, nor did it receive any part of 
this fund to its own use. 

‘It is true that in the regular and usual course of the banking busi- 
ness it deposited this check to the credit of Fenton’s personal account, 
but that does not indicate a purchase of the check. On the contrary, if 
the check had not been paid upon presentation to the bank upon which 
it was drawn, the Commercial Savings Bank & Trust Company would 
have had the right and authority to charge Fenton’s personal account 
with the face of this check, including the cost of protest. It also further 
appears from the record that the bank a few days afterwards did pay to 
Fenton, trustee, upon a check payable upon his personal account, a sum 
of money somewhat in excess of the amount of this check, so that, even 
if the bank were to be charged with knowledge that it received this money 
from a trustee, it later returned the money to the same trustee, and 
certainly cannot now be held for the subsequent embezzlement of the 
funds, to the possession of which, in so far as this bank was concerned, 
the trustee was clearly entitled.”’ 


RAI ~ mlm, 
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BANK PROTECTED IN TREATING PLEDGOR AS OWNER OF 
STOCK 


The right of a bank to assume that one pledging with it as collateral 
a certificate of stock bearing a blank assignment is the owner thereof 
and to treat him accordingly is the question discussed in Meier v. Con- 
tinental National Bank of Indianapolis, 143 N. E. Rep. 377, a case re- 
cently decided by the Appellate Court of Indiana. 

The plaintiff, Lewis Meier, was the owner of 94 shares of the capital 
stock of the Meier Packing Company. It appeared on the face of each 
of the certificates evidencing the stock that the certificate was issued to 
Meier with a provision that the stock was transferable only on the books 
of the corporation by the holder thereof in person or by attorney upon 
the surrender of the certificate. 

Thomas C. Boland requested Meier to lend him the certificates of 
stock. Thereupon, Meier signed an assignment in blank on each of the 
certificates and delivered them to Boland. Subsequently, Boland de- 
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livered the certificates to the defendant bank, and at the same time 
executed an agreement to the effect that the certificates were transferred 
and delivered to the bank for the following purposes: 

‘*As collateral security for any liability of the said Boland to said 
bank, occurring at any time for the payment of any and all sums, how- 
ever evidenced, whether by promissory note, draft, overdraft, or other- 
wise, whether as maker, indorser, or surety, now owing or which may 
hereafter be owing to said bank by said Boland, either individually or 
jointly, or jointly and severally with any other person, or persons, to 
include any and all renewals or promissory note or new promissory notes 
or other obligations accepted in payment of former obligations.’’ 

Boland thereafter became indebted to the bank as an indorser on 
three promissory notes of a corporation of which he was secretary and 
treasurer. The plaintiff later demanded the return of the certificates 
but the bank refused to give them up. The plaintiff, therefore, in- 
stituted this action to recover possession of the certificates. 

It was held that the bank was warranted in assuming that Boland 
was the owner of the stock, and in dealing with him accordingly, unless 
the circumstances were such as should have caused it to inquire as to the 
facts. The circumstances which, according to the plaintiff’s contention, 
should have put the bank on inquiry were that the certificates showed 
on their faces that they were issued to the defendant, and that the stock 
evidenced thereby was transferable only on the books of the corporation, 
by the holder thereof in person or by attorney, upon surrender of the 
certificates properly indorsed; that the indorsement of the plaintiff on 
each certificate was in blank and his signature was in pencil; that there 
were no revenue stamps on the certificates. The court held that these 
circumstances were not of such a character as to place on the bank a duty 
to inquire as to Boland’s title to the stock. It was, therefore, held that 
the plaintiff was not entitled to recover possession of the stock. 

In discussing the bank’s right to regard Boland as the owner of the 
stock, the court said: 

‘‘There is a general rule prevailing in many jurisdictions to the effect 
that where the owner of corporation stock, evidenced by a certificate 
issued to him by such corporation, executes a blank assignment and 
power of attorney indorsed thereon, authorizing a transfer of the stock 
on the books of the company, and thereafter delivers said certificate, 
with such executed assignment and power of attorney to another, such 
owner may not thereafter assert title to such stock, as against a holder 
of said certificate so indorsed, who has acquired the same for value, from 
or through such other person, without notice of the owner’s claim, un- 
less such holder has a knowledge of circumstances, which should have 
caused him to inquire as to the facts. . . . Appellant (plaintiff), how- 
ever, contends that the rule stated does not prevail in this state, but has 
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failed to cite a case where it has been so declared, and our investigation 
has not disclosed any. He calls attention to the act of 1923 ‘concerning 
the transfer of shares of stock in corporations’ (Acts 1923, p. 71), and 
asserts that, if the rule stated prevailed in this state, at the time of the 
transactions involved in this action, then the greater portion of said act 
was needless, as it would be merely a re-enactment of existing law. We 
attach no significance to that fact, as we know that statutes are often 
enacted, which are merely declarative of law already in force in this 
state, but at most it is not of such weight as to lead us to hold that the 
rule stated should not be applied to transactions occurring before the 
act of 1923 became effective, if justice requires it. 

‘In the instant case appellant executed the assignments and powers 
of attorney in blank as appears from the indorsements on the certificates 
in question, and thereafter delivered the same to Boland. That act 
earried with it implied authority to Boland to fill in the blanks in such 
assignments and powers of attorney, and clothed him with all the in- 
dicia of at least an equitable title to the stock, coupled with the right to 
have the legal title thereto transferred to him on the books of the cor- 
poration, as provided on the face of the certificates ; such provision being 
generally held to be intended solely for the protection of the corpora- 
tion. Hill v. Kerstetter (1908) 43 Ind. App. 1, 86 N. E. 858; Boone v. 
Van Gorder (1904) 164 Ind. 499, 74 N. E. 4, 108 Am. St. Rep. 314; 
MeAllister v. Kuhn, 96 U. S. 87, 24 L. Ed. 615; MeNeil v. Tenth Nat. 
Bank, supra; Gray v. Fankhauser, supra; Merchants’ Bank v. Williams, 
supra; Shattuck v. American Cement Co., supra; O’Neil v. Wolcott 
Mining Co., supra; Otis v. Gardner, supra; Baker v. Davie, supra. 

‘‘Under such circumstances, appellee was warranted, under the rule 
stated, in assuming that Boland was the owner of such stock, and in 
dealing with him accordingly, unless circumstances were present which 
should have caused it to inquire as to the facts.”’ 


EERE ES 


TRANSFER OF FUNDS BY TELEGRAM 


Where a bank, at the request of a depositor, wires to another bank 
requesting it to credit a specified sum of money to a named person and 
stating that remittance will be made by mail, and the second bank 
credits and pays the money to that person, the relation between the 
banks is that of debtor and creditor. In the event of insolvency of the 
first bank the second bank is not entitled to have its claim for the money 
paid out pursuant to the directions in the telegram allowed as a pre- 
ferred claim. This was the decision of the Supreme Court of Oregon 
in the ease of First National Bank v. State Bank of Portland, 222 Pace. 
Rep. 1079. 








THE BANKING LAW JOURNAL 403 


It appeared that the Hopkins and East Leasing Company delivered 
to the defendant, the State Bank of Portland, its checks for $2,000 and 
$1,000 respectively, with instructions to wire the amount thereof to 
Louisiana for the credit of William E. Hopkins. Thereupon, the de- 
fendant bank wired to the plaintiff, the First National Bank of Shreve- 
port, directing it to eredit Hopkins with the amount of the checks and 
stating that ‘‘We are remitting by mail.’’ The defendant bank then 
drew a draft for $2,000 and another for $1,000, in favor of the plaintiff, 
upon the National City Bank of New York. 

Upon receipt of the telegraphic instructions the plaintiff credited the 
account of Hopkins with $3,000. The latter immediately withdrew the 
entire amount from the bank. Subsequently, the defendant bank be- 
came insolvent and the National City Bank, upon learning of that fact, 
refused to honor the drafts. The superintendent of banks refused to 
allow the plaintiff’s claim against the defendant as a preference. There- 
upon the plaintiff brought this action. 

The trial court, holding that the plaintiff was not entitled to a 
preference over the general creditors of the bank, gave judgment en- 
titling the plaintiff to distribution as an unpaid depositor only. Upon 
appeal by the plaintiff, the judgment was affirmed on the ground that 
the relation existing between the plaintiff and the defendant was that 
of debtor and creditor, and not a fiduciary relation and that, therefore, 
the plaintiff was not entitled to a preference. The court said: 

‘*Where a certain specific sum of money is delivered to a bank with 
directions to transmit that particular money or to substitute other money 
in place of it, and then transmit the substituted money to a particular per- 
son or bank, the relation of principal and agent, as well as that of bailor and 
bailee arises from the transaction. The bank’s possession of the money 
is that of a bailee, and in carrying out the instructions of the owner of 
the money the bank acts as agent for the owner. This fiduciary relation 
of the bank in respect to the money is in the nature of a trust, and the 
trust continues until the money is sent in conformity to the given direc- 
tions. As long as the money remains in the possession of the bank, the 
party delivering it to the bank is both the legal and beneficial owner 
of it. As the title to the money does not pass to the bank, the money 
itself does not belong to the bank and become a part of its funds. If the 
contract is that the bank shall not transmit the particular money de- 
livered to it, but shall substitute other moneys for it, such as currency 
in place of gold, or the like, and then transmit the substituted money, 
the bank, in making such substitution and transmission, is acting as agent 
for its principal in respect to the business of its principal, and hence the 
fiduciary relations between the bank and its principal in respect to the 
substituted money, so long as it is in the hands of the bank, is not de- 
feated, but continues unaffected by the fact that other moneys have been 

















404 THE BANKING LAW JOURNAL 


substituted for those originally paid to it. But there is a well-marked 
and well-recognized legal distinction between a transaction of that char- 
acter and the one disclosed by the evidence in the instant case. 

‘*Here neither of the contracts, that is, the contract of the State 
Bank with the payer and the contract of the State Bank with the 
Shreveport Bank, contemplated that the State Bank should send any 
actual money to any one. Under its contract with the payer, as evi- 
denced by the receipts given for the money by the bank and accepted 
by the payer, the bank, in consideration for the money paid to it, under- 
took to telegraph the Shreveport Bank to give credit to William E. 
Hopkins for the sum of $3,000, and to secure credit for him in that bank 
for that amount. Upon failure to comply with its undertaking, the 
payer could sue to recover the money back or for breach of contract. 
Under this contract the title to the money paid in consideration of the 
bank’s promise immediately passed to the bank, and the money became 
a part of the bank’s funds. The bank not having contracted to act as 
agent for the payer, the relation of principal and agent did not arise 
between the bank and the payer. As the money paid belonged to the 
bank, there could be no bailment, because in all bailments possession is 
severed from the ownership. Hence neither a bailment, an agency, or 
any fiduciary relation did or could arise from the transaction. The 
contract between the bank and the payer was purely legal in its nature, 
and there was nothing of the nature of a trust in it. 

‘‘The contract between the two banks, as evidenced by the telegrams, 
was that, if the Shreveport Bank would credit the account of William 
E. Hopkins in that bank with the sum of $3,000, and pay him that sum, 
the State Bank, in payment thereof, would remit that amount by mail. 
The evidence discloses that there had been similar transactions between 
the State Bank and the Shreveport Bank, pursuant to which Hopkins 
had been credited with various sums under like directions and prom- 
ises, and that settlement thereof had always been made by drafts drawn 
by the State Bank of Portland upon the National City Bank of New 
York, payable to the order of the Shreveport Bank, and this method is 
customary in dealings between banks. 

‘‘Giving to these telegrams that meaning which the parties them- 
selves, through their previous dealings, placed upon them, and that 
which accords with the usual course of dealings between banks, the 
undertaking of the bank was that it would remit the amount by mail, not 
in actual money, but in drafts upon its correspondent, and that, if the 
evrrespondent failed to pay the drafts when presented, the State Bank 
would take up and pay them on demand. Until the drafis were actually 
received by the Shreveport Bank and had been presented to and paid 
by the correspondent bank, the Shreveport Bank was under no obliga- 
tion to credit Hopkins’ account with or pay him the sum of $3,000; but, 
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having credited his account with the sum of $3,000, and having paid 
him said sum upon the credit of the State Bank, the Shreveport Bank 
became a creditor of the State Bank for that sum. The relation of debtor 
and creditor thus arising continued to exist until payment of the debt 
by the State Bank was made, and, as payment thereof became impossible 
through the insolvency of the State Bank, that relation still exists. In 
the absence of fraud, performance by the Shreveport Bank of a contract 
of this character did not in itself make the State Bank a trustee for 
the Shreveport Bank or create any fiduciary relation between the two 
banks. The Shreveport Bank is therefore a general and not a pre- 
ferred creditor of the State Bank.’’ 


REEREEEE 


CHECKS ISSUED IN PAYMENT OF CHECKS DRAWN BY 
COUNTY TREASURER AND PAID ON FORGED 
INDORSEMENTS 


It has been held by the United States Cireuit Court of Appeals that 
a bank which is a county depositary and which issues its cashier’s checks 
and drafts on another bank in payment of checks drawn by the county 
treasurer is not liable to the county in the event that the checks and 
drafts are paid upon forged indorsements. The case so holding is 
American Surety Co. of New York v. Citizens’ National Bank of Roswell, 
294 Fed. Rep. 609. 

In this case, it appeared that Davisson, the treasurer of Chaves 
County, New Mexico, delivered to the defendant bank four checks signed 
by him in his official capacity and drawn on three banks designated as 
depositaries of county funds, including the defendant. In each check, 
the defendant was named as payee. 

' The*defendant delivered to Davisson two cashier’s checks, one pay- 
able to A. F. Crumm and the other to A. C. Ground, and two bank 
drafts on the National Park Bank of New York, one payable to A. A. 
Anderson, and one payable to A. K. Crumm. The total amount of these 
checks equaled the amount of the checks delivered to the defendant by 
Davisson. 

Davisson indorsed, without authority to do so, the names of the 
payees on the cashier’s checks and drafts and converted them to his 
own use. The cashier’s checks were paid by the defendant when pre- 
sented. One of them, which came to the defendant through another 
bank, bore Davisson’s indorsement in addition to the forged indorse- 
ment. The two drafts, after passing through two other banks, were 
paid by the National Park Bank. One of them bore Davisson’s in- 
dorsement but the other did not. 
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The plaintiff surety company, which was surety on Davisson’s bond 
for the faithful performance of his official duties, upon his failure to 
account for all the public money that came into his hands, made the 
shortage good. It then brought this action to recover from the defend- 
ant bank the amount of the ecashier’s checks and drafts. The basis of 
the action was that the bank was liable to the county for that sum and 
that the surety company by subrogation to the right of the county was 
entitled to recover from the bank. 

The plaintiff argued that payments of the checks and drafts contain- 
ing forged indorsements of the names of the payees rendered the de- 
fendant liable to the county for the amounts for which they were drawn. 
The court held, however, that the bank was not liable to the county. 
The reasons for the decision appear in the following paragraphs quoted 
from the opinion of the court: 

‘‘A bank and its depositor stand in relation of debtor and creditor, 
and the contractual relation between them binds the bank by implica- 
tion to honor only genuine checks of its depositor and those having 
genuine indorsements of payees named in those checks. As between it 
and its depositor, it is burdened with the duty of not paying forged 
checks, or genuine checks with forged indorsements. If it pays such 
checks, as between it and its depositor it must stand the loss, and cannot 
debit the depositor’s account with the amount so paid. Neither the 
county nor its authorized agent drew the two cashier’s checks or the 
two drafts, and when they were paid they could not be and were not 
debited against the county or its account in appellee bank. They were 
charged to the bank and debited against and taken out of the bank’s 
general balance. . 

‘*But it is further alleged in the complaint that appellee was familiar 
with the handwriting of Davisson, and that it was negligent in not dis- 
covering that he had forged indorsements of the payees’ names on the 
eashier’s checks and drafts and in not refusing on that account to pay 
them. It is not alleged that appellee knew the genuine signature or 
handwriting of any of the payees, nor whether the four payees were 
real or fictitious persons, and if real whether the county was indebted 
to any of them for the amounts named in the checks and drafts, or for 
any amount. There being no allegation that any of the payees were real 
persons and creditors of the county and that the cashier’s checks and 
drafts were properly procured as means of paying them, we see no sub- 
stantial reason for the complaint that the payees named did not get 
the money on the checks and drafts. If they were not creditors and 
had gotten the money the county would have been in no worse plight, 
barring its right to go after them, than it was. In that event, or if the 
payees were fictitious, it has suffered no loss or damage on account of 
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the forgeries or the alleged negligence in not discovering the forgeries, 
and negligence without damage is not actionable. 

‘*We think the situation plain and it cannot be confused oy argu- 
ment. Appellee knew that Davisson had a right in his official capacity 
to check out the funds in the three depositaries and that they had bound 
themselves under the statute and their bonds to honor his check when 
presented. It had no knowledge or intimation of his purposes and in- 
tention, when he procured the two cashier’s checks and two drafts, to 
unlawfully convert their proceeds to his personal use. There was noth- 
ing about any of the four transactions which could arouse suspicion. As 
it turned out, there is every reason to believe now from the facts stated 
that all of the payees were fictitious, and the transactions were all 
planned beforehand to facilitate and cover up the embezzlements. It is 
apparent that the cashier’s checks and drafts remained in the hands of 
Davisson until he disposed of them to third parties. He got the money 
on them and accomplished the embezzlements before the two cashier’s 
checks came back to appellee for payment and its alleged negligence in 
not discovering the forgeries on them cannot be regarded as the proxi- 
mate cause of any loss suffered by the county. National Surety Co. v. 
State Savings Bank, 156 Fed. 21, 26, 84 C. C. A. 187, 14 L. R. A. (N. 8.) 
155, 13 Ann. Cas. 421; American Bonding Co. v. Welts, 193 Fed. 978, 
980, 113 C. C. A. 598. That loss had been sustained already. As to the 
two drafts on the New York bank it was absolutely bound, without 
negligence under the doctrine first noted, to drawer, appellee bank, for 
damage on account of the forgeries, but the county was neither drawer, 
payee or indorser on those drafts. That doctrine rests on implied obliga- 
tions arising out of contractual relations. Neither the county nor its 
agent Davisson bore any such relation to the drafts. Furthermore, the 
charge of negligence against appellee in not discovering the forged in- 
dorsements of the payees’ names on those drafts is, we think, without 
significance. They never came back to the hands of appellee before 
they were paid by the New York bank, and it had no opportunity to do 
so. But as the county was neither drawer, payee or indorser on either 
cashier’s checks or drafts it sustained no such relation to them that put 
appellee under a duty to it, in the respects charged; and where a de- 
fendant is under no duty, contractual or otherwise, to the plaintiff there 
is no cause of action for the former’s negligence.”’ 

The court further held that even if the county could have recovered 
in an action against the defendant, the plaintiff would not have been 
subrogated to the county’s right because the right of subrogation is an 
equitable right, and where equities are equal the right does not exist and 
there can be no relief. The court regarded the equities of the defendant 
as equal to and even superior to those of the plaintiff, inasmuch as the 
defendant had had no knowledge of Davisson’s wrongdoing, and had 
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done nothing inequitable or imprudent, and the plaintiff had volun- 
tarily assumed the burden of answering for Davisson’s misconduct. A 
verdict for the defendant was affirmed. 


REEREREE 


CERTIFICATION OF DUPLICATE BONDS 


In Reynolds v. Title Guarantee & Trust Co., 203 N. Y. Supp. 851, a 
recent decision of the Appellate Division of the New York Supreme 
Court, an interesting question is discussed. It has to do with the lia- 
bility of a trust company which certifies that duplicate bonds are bonds 
described in a certain mortgage. The facts in the case were as follows: 

In 1904 a corporation known as Dreamland, through its president, 
executed a deed of trust to the Title Guarantee & Trust Company as 
trustee to secure a bond issue. Thereafter, in 1915, Reynolds wished to 
purchase certain bonds of which Llewellyn L. Powell was the registered 
holder. Powell, however, informed Reynolds that he had lost the bonds. 
An officer of the trust company was consulted about the matter and he 
told Reynolds ‘‘that if Powell would make an affidavit showing the 
bonds had not been negotiated, would give a bond of indemnity running 
to the Dreamland Company and the Title Company as trustee, and 
Dreamland would duplicate the bonds, the trustee would certify them.”’ 

The affidavit of Powell and a bond of indemnity were delivered to 
the trust company, and duplicate bonds marked as such, were issued to 
Powell. Thereupon, the trust company certified that the bonds were 
duplicate bonds under the deed of trust and registered them as belonging 
to Powell. About three months later they were registered in the name 
of Reynolds. Powell’s affidavit proved to be false, and the surety com- 
pany giving the bond subsequently failed. 

It appeared that in 1908 Powell had pledged with a person named’ 
MacQuoid the original bonds and had executed and delivered to Mac- 
Quoid an irrevocable bond power covering each of the bonds as security 
for a loan. MacQuoid kept the bond powers until 1916, when he gave 
notice of sale thereunder. In 1918, MacQuoid became the absolute owner 
of the original bonds by purchasing them at the sale. 

Subsequently, the holders of Dreamland bonds became entitled to 
participate in the distribution of a certain fund held by the trust com- 
pany. This distribution amounted to $400 for each bond. MacQuoid, 
claiming that he was the registered owner and holder of six bonds, de- 
manded that the company pay him $400 upon each of the bonds. Sub- 
sequently, the trust company paid the money to MacQuoid. 

Thereupon Reynolds brought this action to recover from the trust 
company his proportionate share of the funds held by it for the bond- 
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holders. It was held that he was entitled to recover for the reason that 
the defendant’s certification of the duplicate bonds amounted to a war- 
ranty that those bonds were entitled to the benefits afforded by the 
trust deed. The court said in part: 

‘‘The question presented may be open to some doubt, but I incline 
to the opinion that, under the circumstances disclosed when the defend- 
ant certified that the bonds in question were the bonds described in the 
deed of trust, it amounted to a warranty on its part that those bonds 
were entitled to the benefits afforded by the deed of trust. Strictly, 
perhaps, it is the doctrine of estoppel that applies; but the effect is the 
same. It seems to me that, when one in good faith purchases a bond 
with a certificate upon it by a trust company acting as trustee, as in the 
present case, to the effect that that very bond is one of the bonds described 
in the deed of trust, he has a right to rely on the truth of that statement. 
I think it is not an undue burden to place upon the trust company in 
such ease the burden of determining the truthfulness of such a state- 
ment. Of course, ordinarily, the trust company assumes responsibility, 
and in ease of loss calls upon the surety to indemnify.’’ 





oo" ~ agen 
Management of Decedents’ Estates 


Banks and Trust Companies as Executor, Administrator and Trustee 
Under Will 


By JOHN EDSON BRADY 


LEGACIES (Continued) 
§ 98. Acceptance and Renunciation of Legacies. 
§ 99. Presumption of Acceptance. 
§ 100. Acceptance Prevents Beneficiary from Contesting Will. 


§ 101. Acceptance of Legacy Subject to Condition. 


§ 98. Acceptance and Renunciation of Legacies. In order that a 
legacy or devise may vest in a beneficiary under a will it is necessary 
that the latter accept it. The beneficiary is not bound to accept the 
legacy or devise, but may, if he desires, disclaim or renounce his right 
under the will. 

It is not very often of course that a person refuses to accept a gift 
that has been left to him by will. Such a situation usually arises when, 
by having the will declared invalid, the legatee would receive more as 
an heir of the decedent than the amount of the legacy. 

It is generally held that a verbal acceptance is not required, and that 
acceptance may be sufficiently shown by acts of the beneficiary. The fol- 
lowing are acts which have been held to amount to an acceptance: con- 
tinuous use of the property bequeathed in accordance with the terms of 
the will; execution of a will devising property devised to the testator by 
another will; procuring the setting aside of a sale by the executor of 
land devised ; the recovery in an action in ejectment of property devised. 

A renunciation must be express, clear and unequivocal. It may be 
in writing and may be a matter of record. Some courts hold that an 
oral renunciation is insufficient. Unequivocal acts on the part of the 
legatee or devisee, may, according to the weight of authority, amount to 
a sufficient renunciation. 

It has been held that a mere delay in claiming a benefit under a will 
does not amount to a renunciation and waiver of the benefit. The case 
so holding is Buckner’s A’dm’r v. Martin, 158 Ky. 522, 165 S. W. 
Rep. 665. 

Here it appeared that the testatrix, Mrs. Bettie Buckner, bequeathed 
to her daughter $2,000 to be used for her education. When the testatrix 
died, her daughter, who was then about 18 years of age, married G. D. 
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Martin. Five years later, in a suit by the Fidelity Trust Company of 
Louisville, Ky., the administrator of Mrs. Buckner for the settlement of 
the estate, her daughter claimed the amount directed to be set aside for 
her education. It was held that she was entitled to the money and that 
her delay in claiming it did not amount to a waiver of the legacy. In 
so holding, the court said: 

‘‘Taking up first that part of the judgment that directed the admin- 
istrator to pay Mrs. Martin for educational purposes $2,000, or so much 
thereof as might be necessary for that purpose, the argument is made on 
behalf of the administrator that the testatrix, in setting apart this sum 
of $2,000 for the education of Mrs. Martin, intended that so much of 
this amount as might be necessary should be expended for the purpose 
of her education while she was a young girl or woman, unmarried and 
attending school, as young ladies usually do, that when Mrs. Martin 
married and assumed the obligations of a married woman, she by this 
act indicated a purpose not to devote any more time to securing an educa- 
tion, and thereby forfeited her right to use any part of the bequest for 
the purpose of defraying the expenses of an education, and that it is 
too late for her to obtain or complete her education. It seemed en- 
tirely probable that, when Mrs. Buckner set apart this sum for the pur- 
pose of educating her daughter, she contemplated that so much of it as 
might be necessary would be expended in securing an education before 
she assumed the duties of a wife, and that it did not occur to her that 
her daughter, who at the time the will was written was a girl about 17, 
doubtless attending school, would marry as soon as she did and abandon 
her school course. But the prominent purpose in the mind of the 
testatrix in making this provision was that so much of the sum set apart 
might be used as was necessary for the purpose of educating her 
daughter. She did not fix any time within which her daughter should 
receive the education to be provided by this fund, nor did she place any 
limitation whatever upon the character of education her daughter should 
receive, or when or where she should go to receive it. 

‘‘There is no intimation that she desired her daughter to continue 
without interruption her school or college course, or expression indicat- 
ing that lack of continuity in attending school or failure to pursue her 
studies in the regular or customary way, would forfeit her right to this 
bequest. The large purpose in the mind of the testatrix that her 
daughter should have this amount for the purpose of affording her such 
an education as she might desire should not be curtailed by any narrow 
construction that would defeat the object of the testatrix. As we look at 
it, when there is expended for the beneficiary of this bequest the sum set 
apart by the testatrix, and for the purpose intended, her desire will be 
more fully carried out than it would be by saying that because Mrs. 
Martin did not pursue her studies in the ordinary and systematic way 
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that young ladies usually do, or because her opportunities to obtain such 
an education as she desired were interrupted for a time by a change in 
her condition in life, she should be deprived of the sum the testatrix 
set apart for this specific purpose. 

“‘Of course, there might be a state of case in which the beneficiary 
of a fund like this would forfeit his right to it by a failure to avail him- 
self within a reasonable time of the advantages afforded by the gift, and 
eases might arise in which the situation of the beneficiary and the cir- 
cumstances surrounding him would be such as to indicate an abandon- 
ment of any purpose to avail himself of the benefits conferred by the 
fund. But the case we have does not fall within these exceptions. Mrs. 
‘Martin is yet a young woman. Indeed she has just reached an age when 
the fund set apart for her education can be expended by her to more 
advantage than it would have been if used earlier in life. She has now 
reached the years of sober discretion and judgment that will enable her 
to take up such studies and acquire an education along such lines as 
will better fit her to discharge whatever duties she may be called on to 
perform, and we perceive no reason why she should be denied the right 
to use this fund for the very purpose to which it was dedicated. 

‘*From inferences that may be drawn from the record we may assume 
that Mrs. Martin is dependent on her own resources for a livelihood, 
and if, with the assistance of this bequest, she can acquire an education 


that will assist her in making a livelihood, it may safely be said that the 
fund, which is yet in the hands of the administrator, will be devoted to 
a more helpful and beneficial purpose than the testatrix had in mind 
when she made the bequest. Under the circumstances of this case, we 
feel sure that the judgment permitting Mrs. Martin to expend this fund 
in executing the purpose for which it was intended is correct.’’ 


§ 99. Presumption of Acceptance. In the absence of renunciation 
or disclaimer by the beneficiary, acceptance of a devise or bequest which 
is beneficial will be presumed. In the case of Strom v. Wood, 100 Kans. 
556, 164 Pac. Rep. 1100, it was held that the acceptance of a beneficial 
devise was presumed, and that the devisee, after a lapse of several years, 
would not be permitted to disclaim it. This holding was justified by the 
special circumstances in the case. Here the attempt to renounce the 
devise was made about five years after the probate of the will. 

It appeared that a judgment was recovered against the devisee, H. C. 
Strom, on April 7, 1910. The will was probated May 16, 1911. Execu- 
tions on the judgment were issued on January 6, 1915, and February 
8, 1916. On March 13, 1916, levy was made on the devisee’s interest in 
the land. On April 24, 1916, the devisee filed a formal disclaimer stating 
that he ‘‘does hereby decline to accept any interest in and to’’ the real 
estate involved. 
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On April 25, 1916, the sheriff began to advertise a sale of the de- 
visee’s interest. This suit was brought to enjoin the sale. 

It was held that as the devise was beneficial the devisee was pre- 
sumed to have accepted it, and that his interest was subject to the lien 
of the judgment on which the executions were issued. In discussing 
the effect of the attempted renunciation of the devise, the court said: 

‘‘The settled doctrine, however, is that a devisee is presumed to 
accept a devise favorable to him. This comports with common sense, 
and is consistent with what we know of human nature. A gift or devise 
by which one’s estate is materially increased naturally carries a material 
benefit, and it is not human nature to refuse or reject such visitations of 
the fickle goddess of fortune, and the law does not require such an absurd 
result to be inferred or presumed. This being the sensible and practical 
presumption, it would naturally be expected that if the devisee should 
desire to renounce he would do so at least within a reasonable time. Here 
he waited more than six years, and did not move until repeated execu- 
tions had been issued and until proceedings for an actual sale by the 
sheriff had begun. 

‘‘The devise being beneficial, the presumption of acceptance having 
existed for more than six years, the interest being the present vested 
estate belonging to the debtor, it could not be maintained had he died 
during this time without renouncing or disclaiming that this estate did 
not descend and pass like other property owned by him. It, therefore, 
follows that it was and is subject to the lien of the judgment on which 
the executions were issued.”’ 


§ 100. Acceptance Prevents Beneficiary from Contesting Will. As 
a general rule one who accepts a benefit under a will is precluded from 
attacking the validity of the will or of other lawful provisions thereof. 
There are exceptions to this rule, however, as, for instance, where the 
beneficiary accepts in ignorance of his right to elect between the benefit 
conferred by the will and his right to other property, or in ignorance 
of facts showing the invalidity of the will, or where his acceptance is 
obtained by fraud. 

An Illinois case holding that a beneficiary under a will, by accept- 
ing the provision in his favor, was estopped from attacking the validity 
of the will is Fishburn v. Green, 126 N. E. Rep. 115. The facts were 
as follows: 

The will of Eugene H. Fishburn contained the following provision: 

‘‘Second. I give to Roy E. Patterson of Washburn, Illinois, in trust, 
the sum of $5,000, to be invested and reinvested by him in bonds and 
first mortgage loans on real estate, or both, the income therefrom as it 
accrues, to be paid to my brother, Edward P. Fishburn, and Hattie Fish- 
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burn, his wife, and the survivor of them, during the term of their natural 
a ad 

Edward Fishburn, the sole heir of the testator, filed a bill to contest 
the will, which bill was dismissed. Thereafter, the executors, with the 
knowledge and consent of Fishburn, paid to Patterson the full amount 
of the legacy together with interest, and Patterson, with the knowledge 
and consent of Fishburn executed a written receipt and acknowledgment 
of payment of the legacy. All of the money was retained and ap- 
propriated. 

Upon the dismissal of his bill, Fishburn sued out a writ of error. 
The decree, however, was affirmed on the ground that Fishburn was 
bound to choose between accepting the legacy or litigating for the whole 
estate, and that by accepting the legacy he lost the right to contest the 
will. The court said: 

“‘If a party against whom a decree has been rendered voluntarily 
accepts the benefits of the decree, such acceptance operates and may be 
pleaded as a release of errors. Langher v. Glos, 276 Ill. 342, 114 N. E. 
Rep. 590; Schaeffer v. Ardery, 238 Ill. 557, 87 N. E. 343. The plaintiff 
in error’s (Fishburn) answer to this proposition is that if he succeeds 
in obtaining a judgment that the will was not the last will and testa- 
ment of Eugene H. Fishburn, he will be entitled, as heir, to all the 
estate, and, if he fails in having the will set aside, he will still be en- 
titled to the income on said $5,000 during his life, and that therefore no 
damage or wrong can be done to the estate of Eugene H. Fishburn or 
the executors by the payment of the legacy to the trustees named in the 
will. One who accepts a provision for his benefit under a will is pre- 
cluded from attacking other lawful provisions of the same will. Elmore 
v. Carter, 289 Ill. 560, 124 N. E. 582. By accepting its benefits he admits 
the instrument to be the will of the testator, and he cannot both take 
under it and make a claim against its terms. 

‘*When the plaintiff in error accepted the $5,000 legacy under the 
will, he was entitled to no further interest in the estate. The plaintiff 
in error is not entitled both to take the legacy and to have the will set 
aside. If this will should be set aside, perhaps another might be pro- 
duced which would cut him off entirely. The decree determined that 
he had no right to have the will set aside. He then had his election to 
try to secure a reversal of the decree or to abide by it and accept the 
provision made for him by the will. By his acceptance of the legacy 
he elected to abide by the will and the decree.”’ 


§ 101. Acceptance of Legacy Subject to Condition. If a legacy or 
devise is made subject to a condition, the beneficiary by accepting the 
legacy or devise becomes bound by the condition. This rule is illustrated 
by a New York case, In re Conway’s Estate 198 N. Y. Supp. 351. 
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The residuary legatee under a will, who was also the son of the 
testator and one of the executors, applied to the Surrogate’s Court for 
a construction of the will. The first paragraph of the will bequeathed 
$400 to Mary Ann Donegan, and then provided: 

‘*T direct that as long as the same Mary Ann Donegan shall remain 
a tenant of my real property at 72 Dikeman Street, Brooklyn, New York, 
her rent shall be no greater than ten dollars ($10.00) a month.”’ 

In construing the will the court said: 

‘*While the will is inartificially drawn the intention of the testator is 
clearly indicated. In my opinion that intention was to devise to his 
son the real property involved here, subject to and charged with the con- 
tinued occupation of the same by Mary Ann Donegan as long as she 
wished, upon her paying a rental of ten dollars per month. She was an 
old and valued friend of the testator and lived on the premises for years 
prior to his death. 

‘*A condition has been defined as: 

‘**Any qualification, restriction, or limitation annexed to a gift, 
and modifying or destroying essentially its full enjoyment and dis- 
posal.” Schouler on Wills (5th Ed.) 598. 

‘The residuary legatee has accepted the devise, and must take sub- 
ject to the condition. The briefs of counsel do not cite, nor have I been 
able to find in this state, any case in point. A case somewhat applicable 
is Lenzy v. Whitney, 110 App. Div. 462, 96 N. Y. Supp. 1075. In that 
case, the widow was given a life estate in the real property left by the 
testator. The will provided, inter alia, for a home for testator’s mother 
as long as she should live, ‘provided she accepts the same at the house on 
my farm, but in ease she resides or stays elsewhere . . . she is not en- 
titled to any support.’ The widow was directed to furnish the mother 
with such home. In case the wife remarried, the will required her to 
sell the lands, ‘and after paying all the provisions hereinbefore made, 
to divide the remainder of the proceeds among and pay the same to 
herself the one-third, and the other two-thirds equally to persons named. 
The house burned down and the mother was forced to live elsewhere with 
another son. The widow shortly thereafter remarried. The court held 
that board for the mother at $5 per week should be charged against the 
proceeds of a sale of the lands. 

‘In the will to be construed here, the language clearly manifests an 
intention to impose a charge upon the property devised, in aid of the 
support and maintenance of Mrs. Donegan. Borst v. Crommie, 19 Hun 
209. Schouler, in his treatise on Wills, (section 601, 5 Ed.) in relation to 
testamentary gifts upon conditions precedent or subsequent states: 

‘* “Tn truth, however, the question is mainly one of intent under the 
particular will; and courts stand up for justice and public policy when 
interpreting a will, and make the construction conform if possible. Re- 
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jection for repugnancy is only one of its weapons for making out a law- 
ful and reasonable disposition, and much of the artificial reasoning 
under this head amounts to nothing more.’ 

“*In Tibbits v. Tibbits, 19 Ves. 656, a clause that the rents of existing 
tenants should not be raised was pronounced valid and not repugnant. 
Jarman on Wills (6th Ed.) p. 1466. The provisions of the will under 
consideration here justify a similar construction by the surrogate. It is 
significant that there is here no specific devise of the real property, but 
that it passes under the general terms of the residuary clause. If the 
devise had been specific, perhaps a stricter enforcement of the rule 
against repugnant conditions might have been necessary.’’ 

Another New York case to the same effect is Sturmwald v. Poppe, 214 
N. Y. 435, 109 N. E. 812. 

This action was brought by Elizabeth Sturmwald, the widow of 
Raphael Sturmwald against the executors of Emil Poppe. The com- 
plaint alleged that Sturmwald’s will provided that the business carried 
on by him and Poppe should be carried on by the latter during the life- 
time of Sturmwald’s wife, and that Poppe should pay to the wife in- 
terest on the testator’s investment and $1,000 a year out of the profits, 
and retain for his own use and benefit the remainder of the profits. The 
complaint further alleged that Poppe accepted the terms and pro- 
visions for his benefit contained in the will, and until his death carried 
on the business and made the specified payments; that since his death 
his executors had been carrying on the business and had received profits, 
but had not made the payments provided for in the will. 

It was held that the plaintiff was entitled to relief. ‘‘We believe,’’ 
said the court, ‘‘that the complaint sufficiently sets forth a cause of action 
upon the acceptance by the legatee of the use of the interest of the 
testator in the copartnership and the total profits to be realized from the 
partnership business during the lifetime of the widow, subject to the pay- 
ment to her of the interest on the decedent’s capital invested therein, 
and of the sum of $1,000 per annum out of the profits. The acceptance 
of this legacy subject to this charge imposed upon Poppe the duty of 
paying the charge. 


(To be continued ) 
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Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


RIGHT TO RECOVER ON CHECK PAYABLE 
AFTER DEATH OF DRAWER 


In re Knapp’s Estate, Brissler v. Russell, Supreme Court of Iowa, 197 
N. W. Rep. 22. 


The plaintiff brought this action to establish against the estate of 
her father a claim based on a check drawn by him to her order, and 
payable 10 days after his death. After the drawer’s death the payee 
presented the check to the drawee bank, but payment was refused 
on the ground of insufficient funds. 

It was held that the check was in the nature of a negotiable in- 
strument, and that the payee had a right to sue thereon, and if no 
legal defense was shown, to recover. It was further held that the 
check, which was without consideration, and was merely a voluntary 
promise of the drawer to pay money in the future, constituted a 
gift which was not complete until the payment of the money. The 
court found that the check did not constitute a valid gift causa mortis 
or inter vivos, and was not valid as a testamentary disposition of 
property, and therefore held that the check was not enforceable. A 
judgment against the plaintiff was affirmed. 


Action to establish a claim against the estate of decedent. The 
Opinion states the facts. Jury was waived with consent of the parties, 
and the cause tried to the court. Plaintiff’s petition was dismissed, and 
judgment entered against plaintiff for costs. Plaintiff appeals. Affirmed. 

Burton Russell, of Adel, for appellant. 

White & Clarke, D. H. Miller and E. W. Dingwell, all of Adel, for 
appellee. ; 


DE GRAFF, J.—One Jacob Knapp executed and delivered to his 
daughter, Martha A. Brissler, a writing, to wit: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 465. 
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‘‘Linden, Iowa. Sept. 9, 1919. No. ’ 
The Linden Bank 72-1425: Pay to the order of Martha A. Brissler 
$1,000. Difference in the 40 a. Due 10 days after death. 

‘<J. Knapp.”’ 


The instrument was delivered without consideration, and subse- 
quently to the maker’s death the payee made presentment to the Linden 
Bank, and payment was refused by reason of insufficient funds in the 
account of Jacob Knapp. This was its privilege. Thereupon the payee 
made demand upon L. D. Russell, executor of the will of Jacob Knapp, 
for payment, which was also refused. Plaintiff then filed her petition 
and claim in probate against the estate of Jacob Knapp, and upon the 
hearing thereon the trial court disallowed the claim and dismissed the 
petition. This appeal involves the correctness of the ruling. If the claim 
as filed is not allowable, what is the legal reason? 

Viewing the instrument as a check, it is clear that the payee has a 
right to sue thereon, and if no legal defense is shown a recovery may 
be had. 

The instant writing has the earmarks of a negotiable instrument. 
The statement of the transaction giving rise to the instrument does not 
affect its negotiability. Section 3060a3, Code Supp. 1913. It contains 
negotiable words, is payable in money unconditionally, and at a time 
certain, in the sense that it is payable on an event certain to happen. 
Section 3060a1, Code Supp. 1913. The fact that such an instrument 
may have a speculative value in the domain of business and banking, and 
may be wholly unsuited for the purpose of negotiable instruments, as an 
adjunct to money, is not a controlling consideration. One further prop- 
osition may be noted before passing to the determining question in this’ 
ease. A check per se does not operate as an assignment of the funds in 
the hands of the drawee bank, available for the payment thereof, and 
the drawee is not liable thereon unless and until it accepts or certifies 
the same. Section 3060a189, Code Supp. 1913. Before the enactment 
of the Uniform Negotiable Instruments Law, a minority of the states 
held that a check made the payee or holder the assignee of a sufficient 
portion of the drawer’s account to pay the check. Under this rule, the 
bank, on being notified of the check, was liable directly to the holder to 
pay it, if the drawer’s account was sufficient to meet it. This court 
recognized the minority rule. Roberts v. Corbin, 26 Iowa, 315, 96 Am. 
Dec. 146. Our present Negotiable Instruments Law recognizes and pre- 
seribes the majority rule, and a check per se is not an assignment of the 
fund. The statute (Code Supp. 1913, § 3060a127) also enacts the rule 
prevailing in common law that a bill of exchange does not operate as 
an assignment. 

Was the check in question a gift, enforceable by the donee against 
the donor either in the latter’s lifetime or against his estate after his 
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death? Under the facts we have no hesitation in saying that the check 
constituted a gift. It was without consideration, and was purely vol- 
untary on the part of the donor. The great weight of authority holds 
that the voluntary promjse of a donor to pay money in the future con- 
stitutes a gift which is not complete until the money is paid. The giving 
of a check without consideration is not the immediate voluntary transfer 
of the money, but simply a promise to pay the money, and being a 
promise without consideration it cannot be enforced. It is not a valid 
gift causa mortis, for the reason that there must be an actual subject- 
matter, capable of passing by delivery, and an actual delivery of the 
check in contemplation of death. <As a gift inter vivos it did not con- 
stitute an assignment of the funds in the bank to the credit of the 
drawer. In the recent case. of Edwards v. Guaranty Trust & Savings 
Bank, 48 Cal. App. 787, 192 Pac. 324, a check for $4,000 was drawn on 
the defendant bank by one Liveson on February 28, 1917, payable to the 
plaintiff, and intended as a gift to him of the amount mentioned. On 
March 2, 1917, plaintiff deposited this check in his bank at Long Beach, 
and on the following day it was presented to the defendant bank for 
payment, which was refused. Liveson died on March 4, 1917, and the 
check was never honored by the bank. It was held that, as the check 
was not cashed prior to the death of Liveson, the attempted gift was 
not contemplated by delivery, and therefore the payee could not recover 
the amount from the estate of the donor. The opinion reads: 


‘*A bank occupies the position of debtor to its depositors, and a 
check drawn against an account is only a direction to pay the amount 
thereof to the payee. No contractual relation with the payee, or legal 
obligation to him, is created by the signing of the check, and refusal to 
cash the check does not give rise to a cause of action in favor of the per- 
son to whom it is made payable. . . . A gift is a voluntary transfer, with- 
out consideration, of personal property, and becomes effective only on 
delivery. . . . Until the purpose of the donor is carried into execution by 
a delivery of the subject of the gift, no interest vests in the donee. .. . 
The mere privilege to be the recipient of a gift is common to all, and 
cannot be possessed or used to the exclusion of others; hence, it does not 
constitute property capable of ownership.”’ 


In Basket v. Hassell, 107 U. S. 602, 2 Sup. Ct. 415, 27 L. Ed. 500, a 
check was executed and delivered to the plaintiff, payable upon the 
death of the drawer. The court said: 


‘The property in the fund did not presently pass, but remained in 
the donor, and the donee was excluded from its possession and control 
during the life of the donor. That qualification of the right, which 
would have belonged to him if he had become the present owner of the 
fund establishes that there was no delivery of possession, according to 
the terms of the instrument, and that, as the gift was to take effect only 
upon the death of the donor, and was not a present executed gift mortis 
causa, but a testamentary disposition.’’ 
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The following cases support the doctrine herein announced, and 
control the material question in this case: Foxworthy v. Adams, 136 Ky.. 
403, 124 S. W. 381, 27 L. R. A. (N. S.) 308, Ann. Cas. 1912A, 327; 
Pullen v. Placer County Bank, 138 Cal. 169, 66 Pac. 740, 71 Pac. 83, 
94 Am. St. Rep. 19 (with note) ; Sullivan v. Sullivan, 122 Ky. 707, 92: 
S. W. 966, 7 L. R. A. 156 (with note), 13 Ann. Cas. 163; Johnson v. 
Colley, 101, Va. 414, 44 S. E. 721, 99 Am. St. Rep. 911. 

We conclude, therefore, that under the record facts the check did: 
not constitute a valid gift causa mortis or inter vivos, and clearly it 
has no validity as a testamentary disposition of property. 

The judgment entered by the trial court is affirmed. 

Affirmed. 


NOTICE OF DISHONOR UNNECESSARY WHERE. 
DRAWER HAD NO FUNDS ON DEPOSIT 
WITH DRAWEE 


Mazukiewicz v. Hanover National Bank of the City of New York,. 
Supreme Court of New York, 203 N. Y. Supp. 526 


In July 1914, the plaintiff purchased from the defendant bank,,. 
in New York, two drafts on a banking house in Lomza, Russia. When 
presented, the drafts were dishonored. The plaintiff returned to the 
United States in 1921, and instituted this action to recover from the 
defendant the amount paid for the drafts with interest. 

The plaintiff testified that when the drafts were presented to the 
drawee bank, he was told that the defendant had instructed the 
drawee not to honor the drafts. It was held that if this testimony 
was true, the plaintiff, under the Negotiable Instruments Law, was 
under no obligation to give notice of dishonor to the drawer. In 
any event, it was held that the necessity of giving notice of dishonor 
to the defendant was dispensed with since the defendant had no funds 
on deposit with the drawee when the drafts were presented. It was 
so held even though the defendant had instructed a Warsaw bank, 
with which it had sufficient funds, to arrange for the payment of the 
drafts. Judgment was given for the plaintiff. 


Action by John Mazukiewiez against Hanover National Bank of the 
City of New York. On motion for a directed verdict. Plaintiff’s motion 
granted. 

Frueauff, Robinson & Sloan, of New York City (Robert S. Sloan, of 
New York City, of counsel), for plaintiff. 

Percy S. Dudley, of New York City, for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 838. 
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HAGARTY, J.—In July, 1914, the plaintiff purchased from the de- 
fendant bank, in New York, two drafts, one for 10,000 rubles and the 
other for 5,000 rubles, for which he paid the sum of $7,725. The drafts 
were issued by the defendant in duplicate to the plaintiff’s father 
Andrzej Mazukiewicz, and were drawn on the banking house of Gebruder 
Szarkanski, at Lomza, Russia. For the purpose of facilitating payment, 
the drafts were issued in the name of the plaintiff’s father, because the 
father was known in Lomza, and the plaintiff was not. The original 
drafts were mailed to the payee, therein named, who resided at Rip- 
ehisnia, Poland, and the duplicates were retained by the plaintiff. On 
July 11, 1914, plaintiff left for Ripchisnia, Poland, where he arrived on 
July 23, 1914. Ripchisnia is about 2 miles from the German border line. 
In August, 1914, war was declared by Germany upon Russia, as-a result 
of which the post office was closed. After a period of about six weeks, 
the post office was reopened, and the original drafts were then received 
and indorsed by plaintiff’s father to the plaintiff. In October, 1914, the 
plaintiff, accompanied by his father, went to the Szarkanski Bank, at 
Lomza, Russia, presented the drafts, and demanded payment. Plaintiff 
was unable to make an earlier presentation for the reason that Lomza 
was 75 miles away, and ‘‘Germany was in Russia.’’ Plaintiff testified 
that Mr. Szarkanski looked at the drafts and said, ‘‘Hanover National 
Bank notified me not pay off (until) after the war.’’ The drafts were 
not honored. The plaintiff was unable to return to the United States, 
because of lack of funds, until April, 1921, at which time he demanded 
payment of the drafts by the defendant. Payment was refused. The 
action is to recover the amount paid defendant, with interest. The 
statute of limitations was not pleaded. 

A vice-president and the manager of defendant’s foreign department 
testified that the drafts were issued on Grebruder Szarkanski, at Lomza, 
a correspondent of the Commerce Bank in Warsaw, against the account 
of the Commerce Bank in Warsaw. The Commerce Bank in Warsaw was 
defendant’s correspondent in Russia. The defendant advised Gebruder 
Szarkanski and the Commerce Bank in Warsaw that the drafts had been 
drawn. The letters of advice to Gebruder Szarkanski, after describing 
the drafts, conclude, ‘‘which kindly honor to the debit of our account 
with Commerzbank in Warschau, Russia,’’ and the letters of advice to 
the Commerce Bank in Russia request it to ‘‘kindly instruct them 
(Gebruder Szarkanski) to honor to the debit of our account with you.’’ 
Letters were received by the defendant from the Warsaw Bank acknowl- 
edging receipt of the letters of advice and stating that the Hanover Bank 
had been debited with the respective items drawn on Lomza. The de- 
fendant offered evidence showing a debit of the two items in question, 
and tending to show that the defendant, at that time, had a balance with 
the Commerce Bank, at Warsaw, to meet these drafts. Evidence of the 
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regular method of carrying on the business of foreign exchange was ad- 
mitted. Bankers throughout the world establish accounts in the main 
centers of foreign countries. By arrangement with the bank at the main 
center, where their accounts are kept, drafts are drawn on that bank’s 
correspondents throughout the country, ‘‘whether it be branches or some 
firm or banking institution in another city.’’ These drafts, so drawn, are 
all debited to the account of the issuing bank on the books of that in- 
stitution. At the same time, advice is sent to the bank on which the draft 
is drawn requesting it to honor the draft and debit the account against 
the central bank. The central bank either forwards actual currency to 
the bank on which the draft is drawn or establishes a credit with that 
bank, instructing it to honor the draft when presented. The defendant 
has not received back from the Warsaw Bank any part of the moneys 
debited against its account, and denies that it gave instructions either to 
the bank in Warsaw or to the bank in Lomza not to pay the drafts. 

At the close of the case both sides moved for the direction of a verdict, 
and it was stipulated that the court may direct a verdict, in the absence 
of the jury, as though the jury were present. The court reserved de- 
cision on the motion and also on the motions to strike testimony from 
the records. 


Section 111 of the Negotiable Instruments Law provides: 


‘Liability of Drawer. The drawer by drawing the instrument... 
engages that on due presentment the instrument will be accepted and 
paid, or both, according to its tenor, and that if it be dishonored, and 
the necessary proceedings on dishonor be duly taken, he will pay the 
amount thereof to the holder,’’ ete. 


The drafts in question are foreign bills of exchange (section 213) ; 
and the same is true if they are called checks (section 321). 
Article XIV treats of protest and contains the following sections: 


“*‘Sec. 260. In What Cases Protest Necessary. Where a foreign bill 
appearing on its face to be such is dishonored by non-acceptance, it must 
be duly protested for non-aceceptance, and where such a bill which has 
not previously been dishonored by non-acceptance is dishonored by non- 
payment, it must be duly protested for non-payment. If it is not so 
protested, the drawer and indorsers are discharged. .. .’’ 


See, also, section 189. 


**See. 267. When Protest Dispensed With. Protest is dispensed with 
by any circumstances which would dispense with notice of dishonor. 
Delay in noting or protesting is excused when delay is caused by cir- 
cumstances beyond the control of the holder and not imputable to his 
default, misconduct, or negligence. When the cause of delay ceases to 
operate, the bill must be noted or protested with reasonable diligence.’’ 
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Article IX treats of notice of dishonor and contains, among others, 
the following section: 


**See. 185. When Notice Need Not Be Given to Drawer. Notice of 
dishonor is not required to be given to the drawer in either of the fol- 
lowing cases: ... 

‘*4, Where the drawer has no right to expect or require that the 
drawee or acceptor will honor the instrument ; 

‘5. Where the drawer has countermanded payment.’’ 


The fact that the drafts were not paid when presented is not disputed. 
The evidence justifies the conclusion that the drafts were presented 
within a reasonable time after they were received, having in mind the 
conditions then existing, due to the war. The defendant did not prove 
or attempt to prove that it had an account with the Gebruder Szarkanski 
Bank, at Lomza, or that it had funds on deposit to meet the drafts when 
presented. Plaintiff has testified that when the drafts were presented he 
was advised by the drawee that he had been instructed by the defendant 
not to honor the drafts until after the war. If this testimony be true, 
the plaintiff, under the statute. was under no obligation to give notice of 
dishonor to the drawer. The plaintiff does not rely upon this testimony 
alone, but claims, also, that since the defendant had no funds on deposit, 
he was relieved of the obligation of giving notice by subdivision 4 of 
section 185 of the Negotiable Instruments Law. The defendant claims 
that the fact that it had sufficient funds with the bank at Warsaw to 
meet the obligation, and that it had instructed it to transfer funds or 
otherwise arrange to have the drafts paid, discharged its obligation to 
the plaintiff. The method of carrying on the business of foreign exchange 
is for the convenience of the bankers, and is not binding upon the plain- 
tiff. There is no evidence that the plaintiff parted with his money with 
knowledge of this custom. The defendant, by drawing and selling the 
drafts to the plaintiff, engaged that the drafts would be paid upon due 
presentment. The sole question is whether or not notice of dishonor 
was dispensed with in this case. I find that it was. Whether or not the 
drawee advised the plaintiff that payment had been stopped by the de- 
fendant is not material if the defendant did not have funds in the hands 
of the drawee. I find that the defendant did not have funds on deposit 
to meet the drafts when presented. If drafts be dishonored by non- 
payment, compliance with a business arrangement with a third party, in 
this case the central bank, is not a defense, even though it be the usual 
way of doing business, in the absence of evidence that the purchaser was 
so advised at the time of the purchase. 

Motion by defendant to strike out the plaintiff’s testimony of his 
conversation with the drawee at Lomza denied, with exception to the 
defendant. Plaintiff’s motion for the direction of a verdict is granted. 

Judgment accordingly. 
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ACTION AGAINST NATIONAL BANK FOR 
EXCESSIVE INTEREST 


Moers v. American Exchange National Bank, Supreme Court of New 
York, Appellate Division, 203 N. Y. Supp. 727 


The defendant bank made a loan on a promissory note to an in- 
dividual doing business under the name of the Metal Export Com- 
pany of America. The note when delivered to the bank had no rate 
of interest inserted therein. An officer of the bank, supposing that 
the signature, ‘‘Metal Export Company of America,’’ represented a 
corporation which, under a New York statute, would be incapable 
of interposing a defense of usury in any action, inserted the rate of 
7 per cent. in the space left blank for the interest. 

At maturity, the plaintiff paid the note with interest. Thereupon, 
he brought this action against the bank under a federal statute, which 
permits a person, who has paid to a national bank a greater rate of 
interest than is allowed by law, to recover back twice the amount of 
the interest thus paid, where the excessive rate is knowingly received 
by the bank. The defense was that the rate of interest was inad- 
vertently inserted by the bank’s officer who believed the borrower 
to be a corporation. 

Upon appeal a judgment striking out the defendant’s answer as 
frivolous and giving the plaintiff summary judgment for the amount 
of the penalty was reversed. It was held that the question of whether 
or not there was inadvertance in fixing the interest at 7 per cent. and 
in receiving payment thereof should have been submitted to the jury. 


Appeal from Supreme Court, New York County. 

Action by Albert A. Moers, trading as the Metal Export Company of 
America, against the American Exchange National Bank. From a sum- 
mary judgment for the amount of penalty provided in the United States 
statutes for taking usury, and from an order on which said judgment 
was entered, defendant appeals. Reversed, and motion denied. 

Cardozo & Nathan, of New York City (Brison Howie, of New York 
City, of counsel, and Edgar J. Nathan, of New York City, on the brief), 
for appellant. 

Moers, Rosenschein & Abeles, of New York City (Charles S. Ros- 
enschein, of New York City, of counsel), for respondent. 


McAVOY, J.—Judgment was ordered summarily in favor of the 
plaintiff herein. The answer was struck out and declared sham and 
frivolous. The suit in which this judgment was entered was based upon 


NOTE—For similar decisions see Bank.ng Law Journal Digest (Third 
Edition, 1924) § 1305. : 
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a federal statute, which permits a person who has paid a greater rate of 
interest than is allowed by law upon a note, bill, or other evidence of 
debt to recover back, in an action in the nature of an action of debt, 
twice the amount of the interest thus paid from any banking association 
taking or receiving the same, when the taking, receiving, or charging at a 
greater rate of interest is knowingly done. The provision allowing this 
action is found in the United States Revised Statutes, § 5198 (13 Stat. p. 
108; section 30, ec. 106, Laws 1864 [U. S. Comp. St. § 9759] ). 

There are two causes of action in the complaint. They differ only in 
the dates of the transactions described therein and the amounts involved. 
The answer to these causes is the same. The complaint shows that the 
plaintiff, an individual, was doing business under a tradename, to wit, 
the Metal Export Company of America; that the defendant made a loan 
of $50,000 to the plaintiff upon his promissory note; that the promissory 
note by its terms provided for interest at the rate of 7 per cent. per an- 
num; that the note was paid at maturity, and, in addition to the prin- 
cipal, plaintiff also paid to the defendant, and the defendant took, re- 
ceived, and charged plaintiff interest at the rate of 7 per cent. per 
annum. The complaint then states that the interest was knowingly 
taken, received, and charged; that the rate so charged was illegal, and 
a statement of penalty as provided is made, to the effect that the plaintiff 
is entitled to recover twice the amount of interest so paid. The only 
denial found in the answer which raises any issue is that the defendant 
knowingly took, received, and charged interest at a greater rate than 6 
per cent. per annum. 

The affidavits show that the note delivered by the plaintiff to the 
bank had no rate of interest inserted therein, and that an officer of the 
bank by inadvertence inserted in the space left blank for the interest 
7 per cent. The rate of 7 per cent. was so inserted unintentionally, ac- 
cording to the claim of the bank’s officer, because the signature of the 
‘*Metal Export Company of America’’ gave the impression to the 
officer fixing the rate that the maker was a corporation, and thus shut 
out in our courts from raising the defense of usury in any action. Since 
chapter 172 of the Laws of 1850, which forbade a corporation to inter- 
pose a defense of usury, the rule has been uniformly followed that the 
effect of that statute was to repeal as to corporations pro tanto the ex- 
isting statutes as to usury. 

It cannot be doubted, that if this plaintiff, as its name gave reason to 
believe, was a corporation, the undertaking of the note to pay 7 per cent. 
interest would not be void as being usurious. The contract would be 
lawful, and no penalty would attach, under either the United States or 
state enactments, imposed to mulet by a severe civil fine a banking as- 
sociation making a contract for usury. The agreement to entail the 
penalty must be corrupt. When neither parties contemplate an usurious 
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transaction, and when the same arises from an honest mistake of fact, 
the transaction cannot be called usurious. The highly penal consequences 
of the usurious offense are never visited upon any one who takes an 
excess of interest over the legal rate through a transaction which arises 
from a mere mistake, and without the intent to take usury being posi- 
tively imputable to the lender. 

It seems to us that the controverted fact as to whether or not there 
was an inadvertence in the fixing of interest at 7 per cent. and in the 
receiving of its payment is a jury point. From the circumstances of 
this transaction it cannot be considered that the defense is frivolous and 
sham on its face. It is not inherently improbable that the loaning officer 
of a bank should mistakenly mark an individual note with an interest 
charge which would be legal against a corporate body, when the title 
under which the individual does business has a corporate guise. The 
defense seems good in law and fact, if established, and it was improper 
to direct the summary judgment on affidavits. 

The judgment and order appealed from should be reversed, with 
costs, and the plaintiff’s motion for judgment denied, with $10 costs. 

Order filed. All concur. 


BANK HELD TO HAVE KNOWLEDGE OF IRREG- 
ULARITIES IN ISSUING WAREHOUSE 
RECEIPTS 


McCauley v. Georgia Railroad Bank, Supreme Court of New York, 203 
N. Y. Supp. 550 


The defendant bank was the agent of the National Shawmut Bank 
of Boston to loan money for the Shawmut Bank on the security of 
warehouse receipts and other collateral. The assignee of the Shaw- 
mut Bank brought this action in New York against the defendant 
charging that the latter negligently failed to exercise due and rea- 
sonable care in investigating the facts and circumstances surrounding 
the issuance of the warehouse receipts, after notice that the receipts 
were being issued irregularly, and that the cotton against which the 
receipts were issued was not in the possession of the warehouse. 

The defendant denied knowledge of any irregularity in the is- 
suance of the receipts or that it had knowledge, or was put upon 
notice that the warehouse company did not have the cotton against 
which the receipts were issued. The court held, however, the re- 
lations existing between the warehouse in question and another ware- 
house, of which some of the defendant’s officers were officers, was 
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such as to prove that the bank’s officers must have had some knowl- 
edge of the irregularities. 

It was also held that, while the Shawmut Bank could not itself 
have brought the action, under a New York statute providing that a 
foreign corporation may sue another foreign corporation in certain 
cases only, the assignee of the Shawmut Bank, a bona fide resident of 
New York, could bring the action. This was so even though the 
assignment was without consideration and for the sole purpose of 
bringing the action, so that the defendant’s property might be at- 
tached within the state. A motion of the defendant to vacate an at- 
tachment was denied. 


Action by James D. McCauley against the Georgia Railroad Bank. 
On motion of defendant to vacate an attachment. Motion denied. 

White & Case, of New York City (Vermont Hatch, of New York 
City, of counsel), for plaintiff. 

Dawes, Abbott & Littlefield, of New York City (Hamilton M. Dawes, 
of New York City, of counsel), for defendant (appearing specially). 


CALLAGHAN, J.—The relation between the National Shawmut 
Bank and this defendant was that of principal and agent. The Shaw- 
mut Bank made an arrangement with Barrett & Co. by which the bank 
was to lend to Barrett & Co. a very large sum of money, to be secured by 
warehouse receipts and other collateral. Barrett & Co. did business in 
Atlanta, Ga., and the Shawmut Bank in Boston, Mass. Through some 
arrangement, which does not appear, the Shawmut Bank employed the 
Bank of Charleston, at Charleston, S. C., to attend to the details in con- 
nection with the lending of the money to Barrett & Co. The Bank of 
Charleston in turn arranged with this defendant to attend to the details 
necessary in making this loan, in taking collateral therefor, and in ad- 
vancing moneys to Barrett & Co., for which reimbursement was im- 
mediately made. The consideration for this service was apparently the 
use of certain bank balances which the Charleston Bank had with the 
defendant. This defendant did not, in the beginning, know the per- 
sonnel of the principals in the transaction with Barrett & Co., but as- 
sumed that the moneys were: loaned by the Bank of Charleston. But 
soon after the arrangement was made between that bank and this de- 
fendant the defendant was notified that the transaction with Barrett 
& Co. was to be known and carried as the ‘‘Shawmut loan.’’ It is fair 
to assume that this defendant knew of the National Shawmut Bank of 
Boston, and knew that it was attending to the details of the loan for that 
bank. The affidavits and the correspondence are sufficient to establish 
that fact beyond reasonable question. 

The action sounds in tort. It is charged that the defendant negli- 
gently failed to exercise due and reasonable care in investigating the 
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facts and the circumstances surrounding the issuance of certain ware- 
house receipts, after notice that the receipts were being issued irregularly, 
and that in fact no cotton was in the possession of the warehouse issuing 
the warehouse receipts. Although the defendant, through its officers, 
seriously denies ‘its knowledge of any irregularity in the issuance of the 
warehouse receipts, or that it had any knowledge, or that it was put upon 
notice, that the warehouse company did not have the cotton against 
which the receipts were issued, yet the relations existing between that 
warehouse and another warehouse, of which some of the officers of the de- 
fendant were also officers, leads one to the conclusion that the bank’s 
officers must have had some knowledge of the irregularities of which the 
plaintiff now complains. It may be that the plaintiff cannot establish 
the allegations of the complaint upon the trial, but the affidavits upon 
which the warrant of attachment was issued were sufficient to justify its 
issuance, and the moving affidavits here do not materially change the 
situation presented by those affidavits. So that one is not justified, in 
advance of the trial, in determining, upon affidavits, what would amount 
practically to a decision of the whole case upon the merits. 

The plaintiff resides in this state and is the assignee of the National 
Shawmut Bank. That bank was organized as a national bank, with its 
place of business in Boston, Mass. The defendant is a state bank of the 
state of Georgia, and has its place of business in Augusta, Ga. The con- 
tract sued upon was not made or performed, or to be performed, in the 
state of New York. The assignment to plaintiff was for the sole purpose 
of enabling him to bring suit. It is merely a colorable assignment. From 
these facts it is urged that the courts of this state have no jurisdiction 
of the action. That question has recently been the subject of much dis- 
eussion. See editorials in New York Law Journal, September 17 and 
18, 1923. 

Section 46 of the General Corporation Law (as added by Laws 1920, 
¢. 916) provides that: 


‘‘An action against a foreign corporation may be maintained by a 
resident of the state, or by a domestic corporation, for any cause of 
action.”’ 


And section 47 (as added by Laws 1920, ¢. 916) thereof provides, in 
part, as follows: 


‘An action against a foreign corporation may be maintained by an- 
other foreign corporation, or by a non-resident, in one of the following 
cases only: 

‘*1. Where the action is brought to recover damages for the breach 
of a contract made within the state, or relating to property situated 
within the state, at the time of the making thereof... . 
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‘*3. Where the cause of action arose within the state, except where the 
object of the action is to affect the title to real property situated without 
the state. 


‘*4, Where a foreign qgrperetion is doing business within the state.’’ 


It will be seen, therefore, that under the provisions of these statutes 
the National Shawmut Bank was not in a position to maintain this action 
in the state of New York. But the plaintiff is a bona fide resident of the 
state, and, although the assignment was made to him for the sole purpose 
of bringing an action, the proceeds of which will be turned over to his 
assignor, he is nevertheless entitled, as a resident of this state, to main- 
tain the action, and the courts cannot, as a matter of law or in the exercise 
of so-called discretion, deprive him of that right. It may fairly be as- 
sumed, from the facts in this case, that the assignment was made for the 
sole purpose of giving the courts of this state jurisdiction of the action, 
so that defendant’s property might be attached within this state. The 
Special Term in the First District has held that under circumstances here 
disclosed an assignee would not have a right to maintain a cause of action. 
That view was sustained by the Appellate Division, and the order ap- 
pealed from affirmed without opinion (Mullaney v. Julius Kessler & Co., 
205 App. Div. 887, 198 N. Y. Supp. 934), while the opposite view was 
taken by another justice at Special Term, who held that, although a non- 
resident plaintiff could not sue a foreign corporation not transacting 
business in the state upon a cause of action arising without the state and 
not referring to property within the state, the Supreme Court, neverthe- 
less, had jurisdiction if the cause of action had been assigned to a resi- 
dent and suit was brought thereon, and that view was affirmed by the 
Appellate Division. Kuker v. Stockholms Enskilda Bank, 200 App. Div 
859, 192 N. Y. Supp. 933. 

The situation here presented differs from the rule laid down in a line 
of cases where the right to maintain a suit brought by a non-resident 
plaintiff upon a cause of action arising in another jurisdiction was denied 
as a matter of so-called discretion in an action where the plaintiff came 
into the state for the sole purpose of bringing suit. Bagdon v. Phila- 
delphia & Reading Coal & Iron Co., 178 App. Div. 662, 165 N. Y. Supp. 
910; Waisikoski v. Philadelphia & Reading Coal & Iron Co., 173 App. 
Div. 538, 159 N. Y. Supp. 906, affirmed 228 N. Y. 581, 127 N. E. 923. 
In McBride v. Farmers’ Bank of Salem, Ohio, 26 N. Y. 450, the plaintiff, 
an assignee of a non-resident, was allowed to maintain an action in this 
state against a foreign corporation not doing business in this state, to 
recover upon a contract made without the state, and there has never 
been any departure from that rule in this state. In Gregonis v. Phila. 
delphia & Reading Coal & Iron Co., 235 N. Y. 152, 139 N. E. 223, the 
rule seems to have been broadly laid down that “the courts could not 





430 THE BANKING LAW JOURNAL 


decline jurisdiction of an action brought by a bona fide resident of the 
state of New York, whether the action was to recover for a tort or upon 
a contract, so that the rule seems to be that, although there is an im- 
pediment against a foreign corporation maintaining an action against 
another foreign corporation in the courts of this state, upon a contract 
made without the state, yet that rule can be circumvented by an as- 
signment to a resident of this state, even though it be without considera- 
tion. 
The motion is denied. 


SURETY NOT DISCHARGED BY SALE OF 
COLLATERAL 


Park Bank, to Use of Hermes v. Kleman, Supreme Court of Pennsyl- 
vania, 122 Atl. Rep. 221 


The maker of a note held by the plaintiff bank deposited two in- 
surance policies with the bank, and transferred his interest therein 
as collateral security for his indebtedness, agreeing that the cash sur- 
render value of the polciies should be applied to the payment of the 
indebtedness in case of his default in payment. 

Thereafter, Kleman, the defendant, indorsed three notes for him, 
discounted by the plaintiff bank, under an agreement that any re- 
maining equity in the policies pledged with the bank should be ap- 
plicable thereto, if necessary. 

Subsequently, suit was brought against the maker of the notes 
to recover that part of his obligation, which remained unsatisfied. 
He borrowed from a third party, J. R. Hermes, the the amount due on 
the policies and secured their reassignment to him. The money thus 
received was applied in full payment of the first note and in part 
payment of the others. The plaintiff then proceeded against Kleman 
to recover the balance. 

The defendant contended that as the collateral security had been 
disposed of without his consent he was discharged from liability as 
surety on the notes. It was held, however, that the defendant re- 
mained liable on the notes for the reason that the exact amount ob- 
tainable from the policies (the cash surrender value) had been se- 
eured and applied to the indebtedness of the maker of the notes. A 
judgment for the plaintiff was, therefore, affirmed. 


Action by the Park Bank, in the hands of Frank W. Jackson, receiver, 
for the use of J. R. Hermes, against J. P. Kleman. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1226. 
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S. S. Robertson, of Pittsburg, for appellant. 
Howard Zacharias and Harry Shapera, both of Pittsburgh, for ap- 
pellee. 

SADLER, J.—One Egley borrowed certain sums from the Park Bank 
of Pittsburgh. With the first note, renewed from time to time, he de- 
posited two 20-year term insurance policies, and transferred his interest 
therein as collateral security, agreeing that: 

‘*In ease of default in the payment of the indebtedness hereby se- 
eured, the company may upon demand of the assignee apply the cash 
surrender value to the payment of the claim of said assignee, according 
to the rules of the company then in effect, upon the sole receipt of said 
assignee, the balance of said value, if any remain, to be paid to the per- 
son or persons entitled thereto.’’ 

Later, in 1919, Kleman, the defendant, indorsed three notes for him, 
discounted by the same institution, and, under their terms, any equity 
in the property already pledged was applicable thereto, if necessary. 

Subsequently, the bank became insolvent and the appointment of a 
receiver followed. A considerable part of the Egley obligation remained 
unsatisfied, for the recovery of which suit was instituted against him, 
and also a separate action in which Kleman was named as defendant. 
Thereafter, all of the assets of the bank were sold to Putnam, including 
the promissory notes indorsed by appellant. The purchaser made an 
effort to collect, and applied to the insurance company for the amount 
due on the policies held as collateral, totaling $1,920. Egley desired to 
keep the insurance in force, and arranged with a third party, Hermes, 
to loan the sum collectible, and secure its reassignment to him. This 
plan was carried out, and the claim now in question was then acquired 
by the use plaintiff. The money received was used in reduction of the 
debts, the first note being paid in full; the balance of $656 being applied 
on the others, indorsed by defendant. 

The suit against Kleman was then proceeded with, and a judgment 
entered by default for the portion unpaid. A petition was later pre- 
sented to the court, asking for the opening of it, on the ground that de- 
fendant had been misled by the statement of counsel for plaintiff as to 
the abandonment of the action, and, further, because the disposition of 
the collateral security in a way other than consented to by him discharged 
him from responsibility. The learned court below in a preliminary opinion 
properly held the promise made by the attorney for the receiver justified 
the granting of relief, provided it appeared that any real defense could 
be interposed. Thermo Water Lift Co. v. Air Tight S. T. Co., 272 Pa. 
91, 116 Atl. 54; Tabas v. Robinson, 273 Pa. 164, 116 Atl. 802. When 
given the opportunity, defendant presented no facts requiring inter- 
ference. It also ruled no injury would be done to the surety if he was 
allowed to pay the indebtedness and receive the pledged property to 
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which he might look for protection, but Kleman did not indicate any 
willingness to take advantage of the offer. Upon application, the court 
subsequently discharged the rule, providing, however, that credit be 
given on the notes indorsed by appellant to the amount received in excess 
of that required to satisfy the principal and interest of the first obliga- 
tion, with which the insurance had originally been deposited. From the 
decree so entered the present appeal is taken. 

Only one legal proposition requires consideration: Was the surety 
released from liability by the sale of the policies, through the medium of 
a third person, to Egley, the maker of the notes As already observed, 
the right was given the bank to surrender, when necessary, upon the pay- 
ment to it of the then cash value, and also that the proceeds could be used 
in liquidation of any other obligation which it might have outstanding 
against him. Kleman had indorsed on dates subsequent to the one for 
$1,000. The pledge, if of value sufficient, was equally available in satis- 
faction of the debts later contracted, and express power to so dispose of 
them had been conferred. The only complaint which the principal or 
surety could make, when this was done, would necessarily rest on a claim 
that a less sum was received than the insurance company was bound to 
give, under the terms of the policies. There can be no question that the 
proper amount was paid, and though the money was advanced to the 
maker of the note by a friend, yet the full value was credited... Further, 
it will be noted Kleman was given leave to take over the collateral upon 
satisfaction of his indebtedness to the bank, or its assignee. We.cannot 
see how he has been injured in any way by the sale consummated, and 
therefore cannot sustain the contention that he is relieved as an indorser 
by any prejudicial act on the part of the holders. 

The bank and its assignee were given the right to dispose of the col- 
lateral, and the exact amount obtainable was secured and applied to the 
indebtedness of the maker, and therefore no just complaint of the pro- 
cedure followed can be made. Beaver Trust Co. v. Morgan, 259 Pa. 567, 
103 Atl. 367. Of course, when a creditor has in his hands the means 
. of paying a debt, and does not use it, but surrenders, without reason, 
securities held, a surety will be discharged pro tanto (Everly v. Rice, 
20 Pa. 297), or, where the real value of the pledge has been lost by some 
negligence of the holder of the note, he will be exoneratd to the amount 
thereof (Neff’s Appeal, 9 Watts & S. 36) ; but if, as here, no damage ap- 
pears, he is not relieved. Had the defendant desired to protect a sup- 
posed equity in the collateral deposited, and reduce his liability, it was 
his duty to pay the balance due and take over the policies to which he 
had a right to be subrogated. Ample opportunity was offered to Kleman 
to do this, and, having to exercise the right, there is no merit in the 
claim now insisted upon. 

The decree of the court below is affirmed, at the costs of appellant. 
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PLEDGEE MAY BE HOLDER IN. DUE COURSE 


Brokaw v. Kunze (Kunze, Intervener); Bank of Stanwood v. Same, 
Supreme Court of Washington, 221 Pac. Rep. 590 


In this action by the Bank of Stanwood to foreclose a lien on cer- 
tain bonds, negotiable by delivery, which had been deposited with 
the bank as collateral for a loan to George W. Kunze, it appeared that 
the bonds were not Kunze’s but belonged to his wife. It also ap- 
peared that they were taken from her possession without her knowl- 
edge. She intervened in the action contending that the bank was not 
a holder in due course because it had knowledge that the bonds be- 
longed to her, ‘‘or had knowledge of such facts that its action in 
taking the bonds amounted to bad faith.”’ 

It appeared that Mrs. Kunze had purchased the bonds in question 
through the bank, and that the books of the bank disclosed the fact 
that there were no similar bonds outstanding. It was held that these 
facts did not prove that the bank had acted in bad faith, for the 
reason that it had a right to presume that Kunze had personally 
acquired the bonds or that they had been given to him by his wife 
to be used for the purpose of security. It was further held that the 
fact that the bank was a pledgee and not a purchaser of the bonds 
did not prevent the bank from being a holder in due course to the 
extent of his lien. A judgment in favor of the bank was affirmed. 


Action by Clyde W. Brokaw against Anna L. Kunze, administratrix 
for the estate of George W. Kunze, deceased, in which Anna L. Kunze, 
individually, intervened, and by the Bank of Stanwood against the same 
defendant and intervener. Consolidated for trial. Judgment for plain 
tiffs, and defendant and intervener appeals. Affirmed. 

Clay Allen, of Seattle, for appellant. 

Cooley, Horan & Mulvehill, of Everett, for respondents. 


PEMBERTON, J.—The respondent the Bank of Stanwood brought 
this action to foreclose certain bonds claimed to be held by it as collateral 
for a loan to George W. Kunze, president of the Wisconsin Timber Com- 
pany. 

The testimony shows that on October 1, 1921, George W. Kunze bor- 
rowed $16,000 from respondent and deposited as collateral security there- 
for 34 bonds of the timber company of the par value of $17,000. These 
bonds were the separate property of appellant, Anna L. Kunze, the wife 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §§497, 1043. 
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of George W. Kunze, deceased, were payable to bearer, and transferable 
on delivery. 
The trial court found: that— 


‘‘The Bank of Stanwood acquired possession of said bonds as an in- 
nocent purchaser for value and without notice of any infirmity in the 
title.’’ 


Upon this finding judgment was entered, from which judgment this 
appeal is taken. 

It is the contention of appellant that the bank had actual knowledge 
that the bonds belonged to appellant ‘‘or had knowledge of such facts 
that its aetion in taking the bonds amounted to bad faith’’ and is there- 
fore not a holder in due course. To be a holder in due course one must 
take the instrument without notice of any defect in the title of the per- 
son negotiating it. Pierce’s Code, § 4123; Rem. Comp. Stat. § 3443. He 
is not a holder in due course if he had ‘‘knowledge of such facts that his 
action in taking the instrument amounted to bad faith.’’ Pierce’s Code, 
§ 4127; Rem. Comp. Stat. § 3447. 


‘‘Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated the 
instrument was defective, the burden is on the holder to prove that he or 
some person under whom he claims acquired the title as holder in due 
course. ...’’ Pierce’s Code, § 4130; Rem. Comp. Stat. § 3450. 


It is the contention of counsel for appellant that one who receives 
goods in pledge in good faith from one having neither title nor right to 
pledge them takes no title by the pledge. Varney v. Curtis, 213 Mass. 
309, 100 N. E. 650, L. R. A. 1916A, 629, Ann. Cas. 1914A, 340; Schmidt 
v. Simpson, 204 N. Y. 434, 97 N. E. 966, Ann. Cas. 1913C, 1288. 

- In the ease of Angus v. Downs, 85 Wash. 75, 147 Pac. 630, L. R. A. 
1915E, 351, we said: 


‘We conclude, therefore, that it is not a defense against the suit of 
a holder in due course of commercial paper to show that the paper was 
stolen from the maker thereof prior to delivery.’’ 


It is admitted that these bonds in question were left by George W. 
Kunze with the bank; that they were not his bonds and had been taken 
from Mrs. Kunze’s possession without her knowledge; that these bonds, 
or a large portion of them, were bought by appellant through the re- 
spondent bank and paid for by her own personal check; that the books 
of the bank disclosed the fact that there were no outstanding bonds other 
than the bonds of appellant. The fact that these bonds were taken as 
security and not purchased does not change the relationship of the 
parties as to whether or not respondents were holders in due course. 
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‘“Where the holder has a lien on the instrument, arising either from 
contract or by implication of law, he is deemed a holder for value to the 
extent of his lien.’’ Pierce’s Code, § 4098; Rem. Comp. Stat. § 3418; 
Fisk Rubber Co. v. Pinkey, 100 Wash. 220,170 Pa 31; Citizens’ Bank 
& Trust Co. v. Limpright, 93 Wash. 361, 160 Pac. 1046. 

‘‘He does not owe to the party who puts the paper afloat the duty 
of active inquiry in order to avert the imputation of bad faith. His 
rights are to be determined by the simple test of honesty and good 
faith, not by a speculative inquiry into diligence or negligence. Al- 
though he may have been negligent in taking the paper and omitted 
precautions which a prudent man would have taken, nevertheless, un- 
less he acted mala fide, his title will prevail. Crawford Negotiable 
Instruments Law (2d Ed.) p. 54. ‘Suspicion of defect of title or the 
knowledge of circumstances which would excite suspicion in the mind 
of a prudent man, or gross negligence on the part of the taker, at the 
time of the transfer, will not defeat his title. That result can be 
produced only by bad faith on his part.’ Murray v. Lardner, 2 Wall. 
110.’’ MeNamara v. Jose, 28 Wash. 461, 68 Pac. 903; Scandinavian 
American Bank v. Johnston, 63 Wash. 187, 115 Pac. 102. 


The fact that respondents knew that the bonds had been purchased 
by Mrs. Kunze as her separate property does not prove that they acted 
in bad faith. They had a right to presume that George W. Kunze 
had personally acquired the bonds or that they were given to him by 
his wife to be used for the purpose of security. We cannot say that 
the preponderance of the evidence is against the finding of the trial 
court. 

The judgment is affirmed. 


UNDATED INDORSEMENT OF NOTE PRE- 
SUMED TO HAVE BEEN MADE BEFORE 
MATURITY — 


Union Station Trust Co. v. Bostick, Supreme Court of Mississippi, 
98 So. Rep. 105 


The plaintiff trust company, as a holder’in due course of a note 
executed by the defendant, brought this action thereon. The de- 
fendant contended that he paid the note to the payee before ma- 
turity without knowledge that it had been transferred, and further 
alleged that the note was transferred to the plaintiff after maturiy. 
At the trial, the plaintiff introduced in evidence the note sued on 
with the payee’s undated indorsement on its back. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 528. 
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It was held that under the Uniform Negotiable Instruments Act 
the indorsement without date was deemed to have been made before 
maturity, and consequently the burden of proving the contrary 
was on the defendant. The court further held that the plaintiff 
made out its ease by introducing in evidence the note sued upon, 
and that this prima facie case was not overcome by the fact that 
the defendant discharged the note before maturity without notice 
that it had been transferred to the defendant, since the alleged 
payment did not constitute payment in due course as defined by 
the Negotiable Instruments Act. 


Action by the Union Station Trust Company against J. H. Bostick. 
From a judgment for defendant, plaintiff appeals. Reversed and 


rendered. 
W. S. Welch, of Laurel, for appellant. 


ANDERSON, J. Appellant, Union Station Trust Company, a bank- 
ing corporation under the laws of the state of Missouri, domiciled at 
St. Louis in said state, sued appellee, J. H. Bostick, in the circuit court 
of Jasper county upon a promissory note alleged to have been executed 
by the latter to Howell & Co., from whom appellee had become the 
holder in due course before maturity. After the close of the evidence, 
the court directed a verdict for appellee, and refused the request of 
the appellant to direct a verdict for it. A judgment was accordingly 
entered upon said verdict, from which appellant prosecutes this appeal. 

Appellant made the following case by its declaration. On the 10th 
of September, 1920, appellee executed and delivered to Howell & Co., 
of St. Louis, Mo., his promissory note as follows: 


**$2000.00. Bay Springs, Miss., Sept. 10, 1920. 
‘‘Ninety days after date I promise to pay to the order of Howell 
& Company Two Thousand and no/100 dollars for value received, 
negotiable and payable without defaleation or discount, with interest 
at the rate of seven per cent. per annum from date, payable at St. 


Louis, Missouri. 
[Signed] J. H. Bostick.’’ 


Said note was indorsed on its back without a date as follows: 


‘‘Howell & Company, by George H. Howell.’’ 


Before maturity appellant purchased said note in due course of 
business, paying value therefor without notice of any defense thereto. 
Appellee refused payment and suit was brought. 

To this declaration appellee interposed three pleas: (1) Admitting 
the execution of the note sued on, and averring that before maturity 
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appellee had fully paid off and discharged said note, both principal 
and interest, to the payee Howell & Co.; (2) averring that appellee 
had no notice of any kind or character whatever prior to its payment 
by him of said note of the alleged transfer and assignment thereof to 
appellant; (3) setting out that said note had been transferred and 
assigned by the original payee therein, Howell & Co., to appellant at 
a time subsequent to the maturity thereof, namely, subsequent to 
December 10, 1920. 

Appellant demurred to the pleas 1 and 2 on the ground that they 
presented no defense, which demurrer the court overruled. Thereupon 
by consent of the parties said pleas were to be treated in the trial as 
at issue. 

Upon the trial appellant introduced the note sued on, including the 
indorsement on its back, and rested. Appellee, who was the only 
witness offered in his behalf, testified that before the maturity of said 
note he had fully paid off and discharged same, making such payments 
to the payees therein, Howell & Co., who, although failing to produce 
said note when said payments were made, stated at the time of the 
making of each of them that they, Howell & Co., were still the owners 
and holders of said note, and that, when the final payment was made 
upon appellee demanding the surrender and cancellation of the note, 
said payees, Howell & Co., still claimed to own and have the custody 
of the note, and agreed to surrender and cancel the same as soon as 
they could get it from their office. 

All of appellee’s evidence was objected to by appellant, whose 
objection was overruled by the court. 

Appellant contends that it made a case for a directed verdict simply 
by the introduction of the note sued on and the blank indorsement of 
the payees therein without date on its back; that such blank indorse- 
ment carried with it, in the absence of evidence to the contrary, the 
presumption that appellant was the purchaser of said note for value 
in due course before maturity without notice of any defense thereto. 

On the other hand, appellee contends, and the trial court adopted 
that view, that he showed a perfect defense to said note by showing 
its payment before maturity made on the faith of statements of the 
payees therein, Howell & Co., that they were still the owners and 
holders of said note when such payments were made; that appellee 
had the right to rely on such representations without demanding the 
production of the note. 

The questions involved are solvable by certain provisions of the 
Uniform Negotiable Instruments Act, which is in force in this state, 
where the note in question was executed (chapter 244, Laws 1916 
[Hemingway’s Code, ¢. 50, §§ 2579 to 2774, inclusive]), and also in 
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the state of Missouri, where it was made payable (1 Rev. Stat. Mo. 1919, 
e. 7, §§ 787 to 996, inclusive). Section 45, c. 244, Laws 1916 (Heming- 
way’s Code, § 2623; 1 Rev. Stat. Mo. 1919, § 831), is in this language: 


‘‘Except where an indorsement bears date after the maturity of the 
instrument, every negotiation is deemed prima facie to have been effected 
before the instrument was overdue.”’ 


This section of the act simply provides in plain language that an 
indorsement without date is deemed prima facie to have been affected 
before maturity. It merely declares the common-law rule. If the 
defendant stands on the defense of indorsement after maturity, the 
burden is on him to show it. Crawford’s Ann. Negotiable Instruments 
Law (4th Ed.) § 45, p. 86, and notes. We hold, therefore, that 
appellant made out its case by introducing in evidence the note alone. 

Was this prima facie case overcome by the fact that appellee dis- 
charged said note before maturity without notice that it had been 
transferred to appellant. Section 88, c. 244, Laws 1916 (Hemingway’s 
Code, § 2666; 1 Rev. Stat. Mo. 1919, § 874), is in this language: 


‘‘Payment is made in due course when it is made at or after the 
maturity of the instrument to the holder thereof in good faith and 
without notice that his title is defective.’’ 


It will be observed that payment in due course is defined as pay- 
ment made at or after maturity to the holder in good faith without notice 
that his title is defective. Payment before maturity is a defense which 
binds only the party receiving payment and those who stand in his 
shoes. It is the duty of the maker of a note to require its production 
before making payments thereon, and if he fails to do so he pays at his 
risk. The note itself is the only evidence the maker has the right to 
rely upon. He has the right to refuse payment until actual presenta- 
tion. Coffman v. Bank of Ky., 41 Miss. 212, 90 Am. Dee. 371; Craw- 
ford’s Ann. Negotiable Instruments Law (4th Ed.) § 88, pp. 162 and 
163, and notes; 8 Corpus Juris, § 1060, pp. 801, 802. 

It follows from these views that the evidence introduced on behalf 
of appellee was no defense to the case made by appellant and therefore 
the trial court should have directed a verdict for the appellant instead 
of the appellee. But instead of entering judgment here for appellant 
we reverse and send the case back for another trial. We do this because 
on another trial appellee may be able to show that appellant acquired the 
note after maturity, or other defense not brought out in the trial through 
misapprehension by court and counsel of his legal rights. 

Reversed and remanded. 
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On Suggestion of Error 


The suggestion of error is sustained, and judgment awarded here for 
appellant. Upon reconsideration it appears that appellee had full op- 
portunity in the trial court to develop whatever defense he may have 
had. He showed no defense, and under the practice of this court ap- 
pellant is entitled to a final judgment. 

Sustained, and judgment for appellant. 


BANK NOT ENTITLED TO OFFSET N@TE 
BEFORE MATURITY 


Appleton v. National Park Bank of New York, Supreme Court of New 
York, 202 N. Y. Supp. 516 


A bank has no legal right to offset against a depositor a note 
which has not matured. 


Action by Henry D. Appleton and another, as Sheriff of the County 
of New York, against the National Park Bank of New York. Motion 
granted. 

Stetson, Jennings & Russell, of New York City (Theodore Kiendl, 
of New York City, of counsel), for plaintiffs. 

Doyle & Smith, of New York City (Emmett F. Smith, of New York 
City, of counsel), for defendant. , 


PROSKAUER, J.—This is an action in aid of an attachment by a 
judgment creditor and the sheriff to recover the balance of a deposit 
made by the judgment debtor in the defendant bank. The defendant 
claims an offset by reason of a note not yet due on the date of the levy 
under the warrant. 

Even assuming that the judgment debtor was insolvent on the day of 
the levy, there is no resort here to equitable jurisdiction. The complaint 
sets up a cause of action at law, and the answer a purely legal defense. 
A bank has no legal right to offset against a depositor a note not yet 
matured. Jordan v. National Shoe & Leather Bank of New York, 74 
N. Y. 467, 30 Am. Rep. 319; Smith v. Eighth Ward Bank, 31 App. Div. 
6, 52 N. Y. Supp. 290; Heidelbach v. National Park Bank, 87 Hun, 117, 
125, 126, 33 N. Y. Supp. 794; Wright v. Seaboard Steel & Manganese 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 608. 
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Corp. (C. C. A.) 272 Fed. 807, 810; Fifth Nat. Bank of City of New 
York v. Lyttle, 250 Fed. 361, 365, 162 C. C. A. 431. 

The provisions of section 13 of the Debtor and Creditor Law (as 
added by Laws 1914, c. 360) concerning set-off relate solely to claims 
under an assignment for the benefit of creditors and have no applica- 
tion to this case. 

Prior to the commencement of this action the judgment creditor 
issued a general execution against the debtor, which was returned un- 
satisfied. The bank claims that this waived the lien of the attachment. 
Authorities on this point are in inextricable confusion. In the latest 
ease, Castriotis v. Guaranty Trust Co. of New York, 229 N. Y. 74, 127 
N. E. 900, the prevailing opinion was concurred in by two judges, two 
judges concurred in the result, and two dissented. This opinion, con- 
sidered in connection with the authorities therein cited and the statutory 
provisions themselves, points to the conclusion that issuance of a general 
execution merges the warrant of attachment in the sense that no furth*r 
levy can be made thereunder, but does not destroy the lien established 
by prior levy. 

Motion granted. 


SURRENDER OF COLLATERAL NOTE AND 
TAKING OF NEW ONE HELD CONVERSION 


Danbury Trust & Savings Bank v. Weber, Supreme Court of Iowa, 
197 N. W. Rep. 1 


The defendant executed and delivered to the plaintiff bank his 
promissory note for $4,500, and as collateral security delivered to 
the plaintiff another note for the same amount. Thereafter the bank 
took from the maker of the collateral note a renewal note, which 
was payable to the bank instead of to the defendant and which ex- 
tended the time of payment. The bank surrendered the original 
collateral note to the maker thereof, and thereafter claimed to hold 
the renewal note as collateral security for the defendant’s note. 

In an action on the defendant’s note there was a conflict in the 
evidence as to whether or not the taking of the note in renewal of the 
original collateral note was done with the knowledge and consent of 
the defendant. The trial court directed a verdict for the plaintiff. 
The judgment was reversed on appeal on the ground that whether 
the defendant acquiesced in the surrender of the original note and 
the taking of the new note was a question to be determined by the’ 
jury. It was held that if the bank surrendered the original note and 


NOTE—For similar decisions see Banking Law Journal Digest (Third. 
Edition, 1924) § 1038. ne 
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took the new one without the defendant’s acquiescence, the bank’s 
action amounted to a conversion of the original collateral note for 
which it would be liable to the defendant. 


Suit on a promissory note. The defendant admitted the execution of 
the note, and pleaded that he had deposited another note with the plain- 
tiff as collateral security for its payment, and that the plaintiff had can- 
celled and surrendered said collateral note to the maker thereof, and 
had extinguished the indebtedness of the maker to the defendant. Both 
parties moved for a directed verdict, and the court sustained the plain- 
tiff’s motion. The defendant appeals. Reversed and remanded. 

Oliver, Harding, Oliver & Royal, of Sioux City, for appellant. 

Griffin, Griffin & Griffin, of Sioux City, for appellee. . 


FAVILLE, J.—On August 2, 1920, appellant executed and delivered 
to appellee his promissory note for $4,500, due on or before October 1, 
1920. As collateral security to said note appellant delivered to appellee 
the note of one Wennblom for $4,500, dated August 2, 1920, and due 
October 1, 1920, bearing interest at 8 per cent. Appellant alleges that 
the Wennblom note was delivered to appellee as collateral security for 
his debt, and further alleges that without the authority, consent, or 
knowledge of appellant the appellee canceled said note, and returned it 
to the maker, and extinguished the indebtedness of Wennblom to ap- 
pellant, and that by reason thereof the appellant’s indebtedness to ap- 
pellee was paid to the entire amount thereof. 

For reply appellee admits that the Wennblom note was assigned to 
it as collateral security for the note sued upon, and that Wennblom paid 
$500 on said note on October 21, 1920, which payment was indorsed upon 
the note in suit, and alleges that on January 8, 1921, Wennblom re- 
newed the balance on his note by a new note to appellee, and it is al- 
leged that said renewal was with the consent and approval of appellant. 

It appears from the evidence that on January 8, 1921, appellee took 
the ‘‘renewal’’ note of Wennblom in the form of a note of $4,000, pay- 
able 60 days after said date, and payable to the order of appellee, with 
interest at 8 per cent. It also appears from the record that thereafter 
appellee claimed to hold the renewal note as collateral security to ap- 
pellant’s note in the same manner that it held the original note. 

There is conflict in the evidence as to whether or not appellee in- 
formed appellant of the taking of the new note in renewal of the original 
note pledged as collateral security, and there is also a conflict as to 
whether appellant acquiesced in the taking of such renewal note. The 
sole question for our determination is whether or not under this state of 
the record the court erred in directing a verdict for appellee. 





442 THE BANKING LAW JOURNAL 


In Greenwald v. Metealf, Graham & Co., 28 Iowa, 363, the case was 
submitted upon an agreed state of facts, from which it appeared that the 
defendants gave to the plaintiff their promissory note upon which said 
suit was brought. The note was left with the bank where the same was 
payable for collection, and the maker of said note deposited with said 
bank, as collateral security for the payment of said note, a certificate of 
deposit upon another bank in the city of Dubuque. The collecting bank 
as agents of the plaintiff took from the maker of said certificate of de- 
posit a note and mortgage, and delivered up the said certificate of de- 
posit to the maker thereof. We said: 


‘‘Without authority from the defendants they [the payees] would 
have no legal right to surrender the collateral to the makers of it, or 
exchange it for the promissory note of the makers, giving them time for 
payment.”’ 


We also said: 


‘‘The security taken for the note seems to have proved insufficient, 
but it does not appear that this was all the property the debtors had; 
nor does it appear that the taking of the note and the giving of time did 
not in fact injure the defendants. From the facts agreed upon, the 
plaintiffs must be held to have converted the collateral, and there is no 


ease made which will relieve them from accounting to the defendants 
for the full nominal amount thereof.’’ 


It is evident from the opinion in the Greenwald Case that the de- 
fendants pleaded a conversion of the collateral deposited by the payee of 
the note, and we held under the stipulated facts in the case that there had 
been a conversion of the collateral, and that the makers of the note sued 
on had been damaged thereby. 

In the case at bar, the surrender of the original collateral security to 
the maker thereof, and the taking of a new note in its place that was 
made payable, not to the maker of the original note, but direct to the 
payee thereof, and by which the time of payment was extended, if done 
without the consent or acquiescence of appellant either before or after 
the same had been done, was a conversion of the original collateral note, 
and appellee would be liable under such circumstances to the appellant 
therefor. See, also, Farm Inv. Co. v. Wyo. College, 10 Wyo. 240, 68 
Pac. 561; Haas v. Bank of Commerce, 41 Neb. 754, 60 N. W. 85; First 
Nat. Bank v. Walker, 115 Mich. 434, 73 N. W. 378; Stevens v. Wiley, 
165 Mass. 402, 43 N. E. 177; Aulwes v. Farmers’ Bank of Humboldt, 44 
S. D. 92, 182 N. W. 528. 

In this connection it is urged in behalf of appellee that the allega- 
tions of appellant’s answer were not a sufficient pleading of a conversion 
of the collateral note, and that the decision of the trial court was correct 
because of the state of the pleadings. It is true that the answer of ap- 
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pellant does not plead the matter relied upon with the definiteness and 
fullness that the case would warrant or is desirable under our practice. 
We, however, do not regard it as fatally defective to a tender of the issue 
herein relied upon. True, the word ‘‘convert,’’ or ‘‘conversion,’’ is not 
used, but it is specifically alleged that ‘‘without the authority, consent, 
or knowledge of this defendant the plaintiff canceled said note, marked 
the same paid, and delivered the same to the said R. S. Wennblom.’’ 

It is also alleged that ‘‘by reason thereof the defendant’s indebted- 
ness to the plaintiff was extinguished and paid in an amount equal to 
said Wennblom’s notes, to wit, the entire amount due and owing on 
said Exhibit A at said time.”’ 

We think the pleading was sufficient to present the issue as to 
whether or not appellee, without the consent of appellant, did cancel 
and surrender the collateral note and extinguish the debt of the maker 
of the collateral note. The surrender of the original collateral and the 
taking of a new note direct to the payee with an extension of time 
thereon, without any indorsement or transfer of the same to appellant, 
constituted in law a conversion of the collateral note originally pledged, 
if the same was done without the knowledge, consent, or acquiescence of 
appellant either before or after the same was done. 

The measure of appellant’s damage for such conversion of the 
collateral, if it was in fact so converted, is not involved in this appeal, 
and we express no opinion in regard thereto. The question as to whether 
or not appellant consented or in any manner acquiesced in the sur- 
render of the original note and the taking of the new note by appellee 
was in dispute, and was a proper question for the determination of the 
jury. We think the court erred in sustaining appellee’s motion for 
directed verdict. The cause must be reversed and remanded. 


BANK HELD LIABLE FOR PROCEEDS OF 
CHECK APPLIED TO INDEBTEDNESS 
OF PAYEE 


First State Bank of Mission v. Fernandez, Court of Civil Appeals of 
Texas, 259 S. W. Rep. 990 


H. Miyamoto, a Japanese tenant to whom the plaintiff, Fernandez, 
had rented 100 acres of farm land, was indebted to the latter for 
rent and for certain advances. When the time to market the tenant’s 
crop arrived it was agreed that the proceeds thereof should be paid 
directly to the plaintiff on account of the amount due him for rent 
and for the advances he had made. 
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A check for part of the proceeds was made payable to the tenant 
and left at the defendant bank, where he kept his banking account. 
The vice-president of the bank, who was the tenant’s business ad- 
viser, with apparent general authority to collect moneys for him, 
and sign and indorse checks for him, indorsed the check in question 
and credited it to the tenant’s account. The account when credited 
with the amount was large enough to cover a past due note owed to 
the bank by the tenant. The vice-president charged the amount of 
this note against the account. Thereafter there remained only a 
small balance to the tenant’s credit. ; 

It was held that the bank, through its vice-president, applied 
the proceeds of the check to the liquidation of its own claim, and 
thereby deprived the plaintiff, the rightful owner, of the proceeds 
of the check. A judgment in favor of the plaintiff against the bank 
was affirmed. 


Action by J. H. Fernandez against the First State Bank of Mission 
and others. From the judgment rendered, the named defendant ap- 
peals. Affirmed. 

D. F. Strickland and W. L. Dawson, both of Mission, for appellant. 

Graham, Jones, Williams & Ransome, of Brownsville, for appellee. 


SMITH, J.—During the year 1921, H. Miyamoto rented 100 acres of 


land in Hidalgo county from appellee, J. H. Fernandez. The contract 
was in parol, and obligated the tenant to pay the landlord a rental of 
one-fourth of the crops raised on the premises, and the latter to make 
certain advances to the former, which was done, whereby Miyamoto be- 
came indebted to Fernandez in a substantial amount. When harvest 
time came, Miyamoto, with his landlord’s consent, entered into an agree- 
ment with George A. Arts whereby the latter undertook to market the 
- erop and account to Miyamoto for the proceeds thereof, it being under- 
stood between the three, however, that such proceeds should be paid 
directly to Fernandez, the landlord, and not to Miyamoto, the tenant, 
so as to secure the former in his share of the crop, and for the advances 
he had made. This arrangement was carried out in strict accordance 
with the agreement, except that an item of $1,007.99, representing the 
final settlement between Arts and Miyamoto, was not paid to Fernandez. 
It appears that when this item accrued Arts wrote his check therefor, 
payable to Miyamoto, upon the Hidalgo County Bank of Mercedes. Arts 
handed this check to his agent, Taylor, with instructions to deliver it to 
Miyamoto, the payee, which seems from the evidence to have been the 
usual method of making the payments during the season. As a matter 
of convenience Taylor, instead of delivering the check directly to Miya- 
moto, left it at the First State Bank of Mission, where Miyamoto kept 
his banking account. Vice-President Flynn, of the latter bank, was a 
business adviser of Miyamoto, with apparent general authority to collect 
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moneys for him, and sign and indorse checks for him. Miyamoto was a 
Japanese, unfamiliar with American methods and language, and because 
of this his alleged relationship to Flynn is easily conceivable. So, when 
Taylor left the check in question with Flynn, the latter indorsed it and 
credited it to Miyamoto’s account, which was in this way enlarged to an 
amount sufficient to cover a past due note Miyamoto owed the bank for 
$877, which amount Flynn thereupon charged off of said account, can- 
celing the note. This left a balance to Miyamoto’s credit in the bank of 
$161. This transaction appears to have been in consonance with Flynn’s 
authority, and with the usual course of his dealings with and for Miya- 
moto. In due course, then, the Mission bank forwarded the check to 
the Mercedes bank, on which it was drawn, for collection, but the latter 
bank, upon Arts’ instruction, refused payment and returned the check 
to the Mission bank. It so happened that Arts had an account at the 
Mission bank, which, upon return of the check, charged that account 
with the amount of the check, whose elusive and sinuous course ended 
thus happily—for the Mission bank. It does not appear from the evi- 
dence that Flynn knew of Fernandez’s interest in the check or its pro- 
ceeds, at the time the check was left with Flynn, or at the time the 
latter indorsed the check and credited it to Miyamoto’s account, or at 
the time Miyamoto’s account was charged with the amount of the latter’s 
note to the bank. But Flynn did know of Ferandez’s interest in the item 
before the check was returned to him, unpaid, from the Mercedes bank, 
and at the time he charged the amount of the check against Arts’ ac- 
count in Flynn’s bank. At the time this notice was given Flynn by 
Fernandez, the agent of the latter, accompanied by Miyamoto, demanded 
that Flynn pay the amount of the check over to Fernandez, but Flynn 
refused, and then and consistently thereafter tendered to Fernandez the 
sum of $161, the amount of Miyamoto’s balance at the bank, after that 
account had been credited with the check and charged with the note 
heretofore mentioned. Of course in all the transactions mentioned Flynn 
was acting for the bank, which was thus bound by his acts. 

Fernandez brought this action against both the Mission and Mercedes 
banks, and also against Arts and Taylor to recover the amount of the 
check, and against Miyamoto for a larger amount, alleged to be the 
balance due on the year’s crop and advances. The cause was tried to the 
court, without a jury, when judgment was rendered in favor of Fernan- 
dez against Miyamoto for the balance due on the rental contract, less the 
amount of the check in controversy, against the Mission bank for the 
amount of the check, with interest, and in favor of Arts, Taylor, and 
the Mercedes bank. The trial court filed full findings of fact and con- 
clusions of law. The Mission bank alone has appealed. 

In his first, second, third, fourth and fifth assignments of error ap- 
pellant questions the existence or sufficiency of the evidence to support 
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certain of the court’s findings of fact. We have very carefully ex- 
amined the whole of the statement of facts, and have concluded that 
the evidence fully sustains such findings. The case is purely one of 
fact in which it is shown that the appellant bank, through its vice- 
president, applied the proceeds of the check in controversy to the liquida- 
tion of its own claim, and by so doing wrongfully deprived appellee, the 
rightful owner, of the proceeds of said check. This is all there appears 
to be in the case. We think the justice of the case has been attained, 
and, there being no reversible error presented, the judgment is affirmed. 


DELIVERY OF REGISTERED LETTER CON- 
TAINING MONEY TO IMPOSTER 


Polk v. Garrison, Supreme Court of Arkansas, 258 S. W. Rep. 631 


The plaintiff, D. W. Polk, had $200 on deposit with a bank. Re- 
ceipts for deposits which Polk had received from the bank were 
stolen by Henry Bomb. The latter sent to the bank a telegram 
signed with Polk’s name, instructing the bank to send to Polk at 
El Dorado, Ark., by registered letter, the sum of $200. 

The bank mailed $200 by registered letter to D. W. Polk, and 
charged that amount to Polk’s account. The letter was received at 
the post office at El Dorado. Thereupon, Bomb went to the post 
office and represented that he was Polk. The defendant, who was 
the postmaster at El Dorado, delivered the letter to Bomb, who con- 
verted the money to his own use. 

Polk brought this action to recover from the defendant the amount 
of money delivered to Bomb. It was held that while Polk might have 
recovered in an action against the bank for paying money on a 
forged order, he could not recover from the defendant since there 
was no privity of contract between him and the defendant. <A judg- 
ment for the defendant was affirmed. 


Action by W. D. Polk against J. H. Garrison. Judgment for de- 
fendant ,and plaintiff appeals. Affirmed. 

U. L. Meade, of El Dorado, for appellant. 

8. S. Langley, of Fort Smith, for appellee. 


HART, J.—D. W. Polk sued J. H. Garrison to recover $200 alleged 
to be due him. 

According to the allegations of the complaint, in December, 1921, J. 
H. Garrison was postmaster for the city of El Dorado, Ark. In Novem- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 420. 
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ber of the same year, D. W. Polk and Henry Bomb occupied the same 
room in the oil fields near the city of El Dorado, Ark. Bomb stole from 
the suit case of Polk certain receipts for bank deposits which Polk had 
from the Bank of Morton, in the town of Morton, Miss. These receipts 
showed that Polk had on deposit in said bank over $200. Henry Bomb 
then sent a telegram to the Bank of Morton signed by D. W. Polk to 
send to said D. W. Polk at El Dorado, Ark., by registered letter the sum 
of $200. The bank received the telegram, and in December, 1921, mailed 
to D. W. Polk at El Dorado, Ark., $200 by registered letter, and charged 
said amount to the account of D. W. Polk. In due course of mail-the 
registered letter was received at the post office at El Dorado, Ark. 
Henry Bomb went to the post office, and represented himself to be D. W. 
Polk. The defendant delivered the registered letter to him, and Bomb 
converted the money to his own use. 

The defendant, Garrison, filed a demurrer to the complaint, which 
was sustained by the circuit court. The plaintiff declined to plead 
further, but elected to stand upon his complaint. Whereupon the circuit 
court dismissed his complaint, and from the judgment rendered the 
plaintiff has duly prosecuted an appeal to this court. 

The decision of the circuit court was correct. According to the al- 
legations of the complaint D. W. Polk had $200 on general deposit ir 
the bank of Morton. This created the relation of debtor and creditor 
between the bank and Polk. The bank was authorized to mix the deposit 
with its funds and use it in its business. Covey v. Cannon, 104 Ark. 
550, 149 S. W. 514; State National Bank of Little Rock v. First National 
Bank of Atchison, Kan., 124 Ark. 531, 187 S. W. 673; and Citizens’ 
Bank & Trust Co. v. Hinkle, Adm’r, 126 Ark. 266, 189 S. W. 679. 

This court has held that a bank is liable for the payment of a forged 
check or bill of exchange. The reason is that forgery can carry no title 
to the paper even in the hands of a bona fide holder. Otherwise any per- 
son might be stripped of all his money in a bank without any act at all 
upon his part. Sims v. American National Bank of Fort Smith, 98 Ark. 
1, 135 8S. W. 356, and Schaap v. First National Bank of Fort Smith, 137 
Ark. 251, 208 S. W. 309. 

Counsel for appellant concede the correctness of this rule; but con- 
tend that the postmaster at El Dorado was liable, because he paid the 
money to Bomb without inquiring whether he was the person in reality 
entitled to it. Hence counsel for appellant argues that there was a joint 
liability between the postmaster and the Bank of Morton to D. W. Polk. 

The contention of counsel would be sound if D. W. Polk had ordered 
the amount of his deposit sent to himself by registered letter to El 
Dorado, Ark., and the postmaster at that place had delivered the letter 
to some one impersonating Polk. 
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In the case at bar, however, Polk did not order the money sent to 
himself. The order was forged by Bomb, and Polk did not know of its 
existence. Hence there was no privity of contract between him and the 
postmaster at El Dorado. He could sue the Bank of Morton for the 
amount of his deposit if it refused to pay him, but he had no cause of 
action against the defendant. The Bank of Morton is not a party to the 
action, and the question as to whether or not it could recover from the 
postmaster is not an issue in the case. 

It follows that the judgment will be affirmed. 


ALTERATION OF NOTE AS TO DATE OF 
MATURITY 


Farmers’ & Merchants’ State Bank v. Huss, Supreme Court of Wis- 
consin, 197 N. W. Rep. 177 


A note payable two years after date, which the defendant signed 
as maker, was negotiated to the plaintiff bank. The cashier of the 
bank, acting without wrongful intent, altered the note thereby mak- 
ing it due in one year. At the end of one year the defendant, when 
called upon to pay the note stated that it had been altered. The 
cashier then frankly admitted the alteration. 

Subsequently the bank brought this action on the note. Because 
of the alteration the trial court denied the plaintiff a recovery on the 
note. The court found, however, that the note had not been altered 
with fraudulent intent, and permitted the bank to recover on the 
original consideration. The judgment was reversed upon appeal, 
for the reason that the conduct of the bank, in bringing an action on 
the note after it had obtained knowledge of the alteration, amounted 
to fraud, the result of which was to wipe out its cause of action on 
the note as well as its cause of action on the original consideration 
for the note if it ever had the right to bring such an action. 


Action by the Farmers’ & Merchants’ State Bank against J. W. 
Huss. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded, with instructions. 

This is an action to recover on a promissory note executed by the 
defendant to S. H. Garnes & Sons and by the latter transferred to the 
plaintiff bank. The note was dated May 20, 1920, and became due two 
years thereafter. The court found that the note had been altered by 
the bank, and denied a recovery on the note. The court, however, found 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 76. 
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that, while the note had been altered by the bank, it had not been 
altered with a fraudulent intent, and permitted the bank to recover on 
the original consideration, which was the purchase price of a tractor 
purchased by the defendant from S. H. Garnes & Sons.. From that 
judgment the defendant appealed. 

W. T. Doar, of New Richmond, for appellant. 

Kennedy & Yates, of Amery, for respondent. 


OWEN, J.—(After stating the facts as above.) The evidence tends 
to show that the payees of the note offered the note to the bank for 
purchase. The acting cashier, Oliver Stenberg, said that the bank 
could not handle the note, because it ran for two years, and it could 
not accept any note running for more than one year. The payees 
gave assurance that they would pay the note within a year, whereupon 
Stenberg wrote the word ‘‘one’’ over the word ‘‘two.’’ He testified 
that he did this not with any intention of altering the note so as to 
enable the bank to enforce the same against the maker before two years 
from the date thereof, but to indicate that the payees would pay the 
note within one year. The trial court gave full weight to the testimony 
of Stenberg and exonerated him from any fraudulent purpose in his 
mutilation of the note. It appears, however, that about the time the 
first year’s interest was due, the defendant, Huss, knowing that the 
bank had the note, called at the bank for the purpose of paying the 
first year’s interest. He was waited upon by one Walter Fraypoint, 
who produced the note and informed the defendant that they would 
have to have not only the interest but the principal. The defendant 
protested and said the note was not due for another year. The de- 
fendant looked at the note and stated that it had been changed to one 
year instead of two. Fraypoint then called Stenberg, who frankly ad- 
mitted that he, Stenberg, had made the alteration. The defendant then 
paid the interest and went about his business. Within a month the 
bank brought action against him to collect on the note. The defendant 
interposed an answer alleging the mutilation of the note, after which 
the plaintiff bank voluntarily dismissed the action. 

It is conceded that the plaintiff cannot recover on the note, and 
the only question is whether it can recover upon the original considera- 
tion. It was held in Matteson v. Ellsworth, 33 Wis. 488, 14 Am. Rep. 
766, that an alteration of a note, not fraudulent, will not prevent a 
recovery upon the original consideration between the original parties 
to the note. The trial court concluded that the alteration of the note 
was made at the time and under the circumstances stated by Stenberg, 
the cashier, and that the alteration was not fraudulent. It may well be 
that the alteration was innocently made by Stenberg. But what can we 
say about the subsequent conduct of the bank in seeking to enforce the 
note long before it came due? It was charged with knowledge of the 
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In the case at bar, however, Polk did not order the money sent to 
himself. The order was forged by Bomb, and Polk did not know of its 
existence. Hence there was no privity of contract between him and the 
postmaster at El Dorado. He could sue the Bank of Morton for the 
amount of his deposit if it refused to pay him, but he had no cause of 
action against the defendant. The Bank of Morton is not a party to the 
action, and the question as to whether or not it could recover from the 
postmaster is not an issue in the case. 

It follows that the judgment will be affirmed. 


ALTERATION OF NOTE AS TO DATE OF 
MATURITY 


Farmers’ & Merchants’ State Bank v. Huss, Supreme Court of Wis- 
consin, 197 N. W. Rep. 177 


A note payable two years after date, which the defendant signed 
as maker, was negotiated to the plaintiff bank. The cashier of the 
bank, acting without wrongful intent, altered the note thereby mak- 
ing it due in one year. At the end of one year the defendant, when 
called upon to pay the note stated that it had been altered. The 
cashier then frankly admitted the alteration. 

Subsequently the bank brought this action on the note. Because 
of the alteration the trial court denied the plaintiff a recovery on the 
note. The court found, however, that the note had not been altered 
with fraudulent intent, and permitted the bank to recover on the 
original consideration. The judgment was reversed upon appeal, 
for the reason that the conduct of the bank, in bringing an action on 
the note after it had obtained knowledge of the alteration, amounted 
to fraud, the result of which was to wipe out its cause of action on 
the note as well as its cause of action on the original consideration 
for the note if it ever had the right to bring such an action. 


Action by the Farmers’ & Merchants’ State Bank against J. W. 
Huss. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded, with instructions. 

This is an action to recover on a promissory note executed by the 
defendant to S. H. Garnes & Sons and by the latter transferred to the 
plaintiff bank. The note was dated May 20, 1920, and became due two 
years thereafter. The court found that the note had been altered by 
the bank, and denied a recovery on the note. The court, however, found 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 76. 
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that, while the note had been altered by the bank, it had not been 
altered with a fraudulent intent, and permitted the bank to recover on 
the original consideration, which was the purchase price of a tractor 
purchased by the defendant from 8. H. Garnes & Sons.. From that 
judgment the defendant appealed. 

W. T. Doar, of New Richmond, for appellant. 

Kennedy & Yates, of Amery, for respondent. 


OWEN, J.—(After stating the facts as above.) The evidence tends 
to show that the payees of the note offered the note to the bank for 
purchase. The acting cashier, Oliver Stenberg, said that the bank 
could not handle the note, because it ran for two years, and it could 
not accept any note running for more than one year. The payees 
gave assurance that they would pay the note within a year, whereupon 
Stenberg wrote the word ‘‘one’’ over the word ‘‘two.’’ He testified 
that he did this not with any intention of altering the note so as to 
enable the bank to enforce the same against the maker before two years 
from the date thereof, but to indicate that the payees would pay the 
note within one year. The trial court gave full weight to the testimony 
of Stenberg and exonerated him from any fraudulent purpose in his 
mutilation of the note. It appears, however, that about the time the 
first year’s interest was due, the defendant, Huss, knowing that the 
bank had the note, called at the bank for the purpose of paying the 
first year’s interest. He was waited upon by one Walter Fraypoint, 
who produced the note and informed the defendant that they would 
have to have not only the interest but the principal. The defendant 
protested and said the note was not due for another year. The de- 
fendant looked at the note and stated that it had been changed to one 
year instead of two. Fraypoint then called Stenberg, who frankly ad- 
mitted that he, Stenberg, had made the alteration. The defendant then 
paid the interest and went about his business. Within a month the 
bank brought action against him to collect on the note. The defendant 
interposed an answer alleging the mutilation of the note, after which 
the plaintiff bank voluntarily dismissed the action. 

It is conceded that the plaintiff cannot recover on the note, and 
the only question is whether it can recover upon the original considera- 
tion. It was held in Matteson v. Ellsworth, 33 Wis. 488, 14 Am. Rep. 
766, that an alteration of a note, not fraudulent, will not prevent a 
recovery upon the original consideration between the original parties 
to the note. The trial court concluded that the alteration of the note 
was made at the time and under the circumstances stated by Stenberg, 
the cashier, and that the alteration was not fraudulent. It may well be 
that the alteration was innocently made by Stenberg. But what can we 
say about the subsequent conduct of the bank in seeking to enforce the 
note long before it came due? It was charged with knowledge of the 
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fact not only that the defendant claimed the note was altered and that 
it was not due for another year, but that it was altered by one of its 
own officers. If the bank had not sought to enforce the note until it 
became due according to its original terms, the good faith which the 
trial court accorded to Stenberg in the transaction might be imputed 
to the plaintiff bank. But in commencing action on the altered note 
it sought to take advantage of the alteration and to make every fraudu- 
lent use of the note that could have been made of it had it been originally 
altered for a fraudulent purpose. Such conduct on the part of the 
bank was bad faith no matter how innocent the conduct of Stenberg at 
the time of the alteration. This conduct must convict the bank of 
fraud as a matter of law, the result of which is to wipe out its cause of 
action on the note as well as its cause of action on the original considera- 
tion for the note, if, indeed, the transferee of a note may maintain an 
action upon the original consideration, which is a somewhat doubtful 
proposition. See Chitty on Bills (13th Amer. Ed.) p. 220; Edwards’ 
Bills, Notes and Neg. Instr. (3rd Ed.) vol. 2, p. 666; Cason v. Wallace, 
4 Bush (67 Ky.) 388; Ottenheimer v. Cook, 10 Heisk. (57 Tenn.) 309; 
Battle v. Coit, 26 N. Y. 404; Savings Bank v. Shaffer, 9 Neb. 1, 1 N. W. 
980, 31 Am. Rep. 394; Samson v. Yager, Queen’s Bench Reports, Old 
Series, vol. 4, p. 3; 11 A. L. R. 449, note. 

Judgment reversed and cause remanded, with instructions to enter 
judgment dismissing the complaint. 


JOINT SAVINGS DEPOSIT PAYABLE TO 
SURVIVOR 


Reder v. Reder, Supreme Court of Illinois, 143 N. E. Rep. 418 


Peter Reder deposited $5,000 in a savings account in the joint 
names of himself and his wife, payable to both or either, or the 
survivor. Thereafter both parties made deposits and withdrawals. 
Upon the death of Reder his wife drew $300 from the account, and 
the bank issued a new book in her name, in which was entered the 
amount remaining on deposit. 

Proceedings were brought against Reder’s widow, who was also 
administratrix of his estate, to compel her to include in her in- 
ventory the amount of the deposit. It was held that the contract 
of deposit was a valid one and that Reder’s widow was entitled to 
the deposit and was not obliged to inventory it as part of his 
estate. A judgment for the defendant was affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 354. 
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Proceedings by Joseph Reder against Emma Reder, administratrix 
of the estate of Peter Reder, deceased, for a citation to compel inventory. 
Petition dismissed. Judgment was affirmed on appeal to the circuit 
court and to the Appellate Court (228 Ill. App. 21), and petitioner 
brings error. Affirmed. 

Eugene Huss and Victor E. Rehm, both of Chicago, for plaintiff in 
error. 

Albert N. Charles and Joseph G. Sheldon, both of Chicago, for de- 
fendant in error. 


CARTWRIGHT, J.—Peter Reder died intestate on February 5, 
1918, and his widow, Emma Reder, was appointed administratrix of 
his estate. She filed an inventory, to which Joseph Reder objected on 
the ground that she had omitted to inventory the amount of a savings 
deposit in the Central Trust Company of Illinois, and prayed for a 
citation against her to compel her to include that deposit in the in- 
ventory. The probate court of Cook county overruled the objection of 
Reder and dismissed the petition. He appealed to the circuit court of 
Cook county, with the same result, and on a further appeal to the Ap- 
pellate Court for the First District the judgment was affirmed. This 
court allowed a writ of certiorari to the Appellate Court for a review 
of the judgment of that court. 

There is no disputed question of fact. On April 27, 1914, Peter 
Reder had a savings deposit with the Central Trust Company of Illinois, 
and he then withdrew $5,000 from that account. He proposed to open 
a savings account in the joint names of himself and Emma Reder, his 
wife, and told the bank official that he wanted the account in such a 
way that he and his wife could use it at all times, no matter what hap- 
pened, and that either one could draw it after the death of the other. 
Peter and his wife were present, and the savings account was opened, 
and the $5,000 deposited in their joint names, and the savings pass- 
book issued by the bank bore the words stamped on it, ‘‘Payable to 
both or either.’’ A signature card was also signed by Peter and Emma, 
reading as follows: 


‘‘We hereby open our account with you and authorize and instruct 
you to honor the signature of both or either, or the survivor, in the 
withdrawal of the funds or any other transaction in connection with 
this account.’’ 


Other deposits were made thereafter from time to time by each, 
and the original deposit was exhausted. At the death of Peter there 
was a balance in the joint account of $7,364.45, of which $1,006.40 was 
money of Emma, contributed to the joint deposit, and $6,358.05 was 
money of Peter. It was stipulated at the hearing that the original de- 
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posit of $5,000 was the property of Peter, and ‘‘that no gift of the same, 
or any part thereof, was made to Emma Reder during the lifetime of 
Peter Reder, other than by the agreement executed by the said Peter 
Reder at the time of opening said joint bank account, on April 27, 1914.’’ 
The day after the death of Peter, Emma sent Adam Reder, a son of 
Peter and her stepson, to the bank with the savings passbook and an 
order signed by her to draw $300. The bank paid the $300 and gave 
Adam a slip of paper to be signed, and the next day received the pass- 
book and gave Adam a new book in the name of Emma for the amount 
of the deposit. 

Counsel argue the question whether, as a matter of law, the original 
and subsequent deposits and the agreement made by Peter Reder and 
Emma Reder, his wife, created a joint tenancy with a right of survivor- 
ship, and the Appellate Court considered that question, but it is of no 
importance whatever. The joint right of ownership, with the right of 
both or either, or the survivor, to withdraw the deposit was the subject 
of contract. Any question of joint tenancy or tenancy in common is 
entirely outside the issue. The question to be determined is whether the 
contract is valid. 

Peter Reder and Emma Reder each made deposits in the joint ac- 
count, and their rights are not to be determined under the rules govern- 
ing gifts inter vivos, although the judgment of the Appellate Court 
may be readily sustained on that ground. It is true that, in order 
that a deposit of money in a savings bank by one person to the credit of 
another shall operate as a gift inter vivos, it must be proved that the 
gift was completed by an act or acts sufficient to pass the title. Where 
a deposit is made and a eertificate of deposit taken payable to another 
person, which is in the nature of a promissory note, and the depositor 
retains the certificate, title to the fund will not pass as a gift, in the 
absence of any declaration of trust or showing of intention to vest title. 
Telford v. Patton, 144 Ill. 611, 33 N. E. 1119. So if a person deposits 
money in a savings bank to the credit of another, and the rule of the 
bank requires that money shall not be paid except on presentation of 
the bank book, and the depositor retains the book and never delivers it, 
the gift is not complete, although a gift may be perfected without the 
delivery of the deposit book, where the depositor, in making the de- 
posit, shows by his acts and declarations his intention to make a gift 
and divest himself of all dominion over the money. Ide v. Pierce, 134 
Mass. 260; Burton v. Bridgeport Savings Bank, 52 Conn. 398, 52 Am. 
Rep. 602; Norway Savings Bank v. Merriam, 88 Me. 146, 33 Atl. 540; 
Gardner v. Merritt, 32 Md. 78, 3 Am. Rep. 115. Where it is a mere 
gift, the title passes on evidence that the depositor made the deposit 
and delivered the deposit book to the donee. Sweeney v. Boston Five 
Cent Savings Bank, 116 Mass. 384. 
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In this case both Peter and Emma Reder had possession of the book 
as each one made deposits which were entered in it, and if the case is 
treated as one of gift by each to the other the gift was complete. In 
ease of a deposit in a savings bank in the name of the depositor and 
another, payable to either or the survivor of them, and the other per- 
son has possession of the book with authority to draw the whole or any 
part of the deposit, the gift is complete and is a joint one, so that dur- 
ing the lifetime of both parties either who has possession of the book 
may withdraw the deposit, and the donee, upon the death of the donor, 
is entitled to the amount undrawn. Industrial Trust Co. v. Scanlon, 
26 R. I. 228, 58 Atl. 786, 3 Ann. Cas. 863. In that case Patrick Scanlon 
had $1,900 in the Bristol Institution for Savings, which he withdrew 
and redeposited in the names of Patrick Scanlon and Dennis F. Scanlon 
and payable to either or the survivor. The Industrial Trust Company 
sueceeded the Bristol Institution for Savings and issued a new book in 
the same form. The court said the joint ownership of personal property 
was common, and, citing various decisions, held that there was a com- 
plete gift. The court rejected the argument against the vesting of a 
joint title, based on the ground that the depositor could defeat the gift 
by drawing the deposit, and said that it might be replied that the donee 
has the same power if he has possession of the book. 

Regardless of any rule of law concerning gifts as related to the por- 
tion of the funds deposited by Peter Reder the judgment of the Ap- 
pellate Court was right. ... 

The judgment of the Appellate Court is affirmed. 


HOLDER OF CERTIFICATE OF DEPOSIT IN- 
DORSED IN PARTNERSHIP NAME 
ENTITLED TO RECOVER 
THEREON 


Hovenden v. Chippewa Bank of St. Louis, St. Louis, Mo., Court of 
Appeals, 259 S. W. Rep. 1074 


The defendant bank issued a certificate of deposit for $5,000 to 
the W. B. Houston Company, a partnership. The plaintiff, after 
inquiring from the cashier of the bank concerning the validity of the 
certificate, purchased it for $4,675. The purchase was made through 
a person whom the plaintiff had known for three or four years, from 
whom he had previously purchased commercial paper, and whom he 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 198. 
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had always found reliable. At the time of the purchase the plaintiff 
met W. H. Webster, a member of the partnership. The plaintiff 
did not see Webster indorse the certificate, but was informed by 
Webster that ‘‘this is our signature.’’ On the back of the certificate 
appeared the name of the company, and the names of the members 
thereof. 

This action was brought against the bank on the certificate, and 
as the members of the company claimed to be entitled to the certificate 
they were interpleaded. They contended that neither the partnership 
nor any of its members had ever indorsed the certificate or delivered 
it to the plaintiff, and that if their indorsements appeared thereon, 
they were fraudulently made without the authority of the partner- 
ship or any member thereof. 

Upon appeal from a judgment for the plaintiff it was held that 
the partnership was a trading or commercial partnership, the part- 
ners had implied authority to bind the firm by indorsing commercial 
paper in the name thereof; that the plaintiff, therefore, in dealing 
with Webster, had a right to assume that the latter was acting within 
the scope of his authority ; and that the act of Webster in negotiating 
the certificate was binding upon the partnership if the plaintiff had 
no knowledge of Webster’s bad faith. It was further held that the 
burden was upon the partnership to show bad faith on the part of 
the plaintiff. The court found that the evidence was insufficient to 
show that the plaintiff acted in bad faith in taking the certificate, 
and therefore affirmed the judgment. 


Action by Charles S. Hovenden against the Chippewa Bank of St. 
Louis, in which Charles T. Clark and others were interpleaded. Judg- 
ment for plaintiff, and Clark appeals. Affirmed. 

Sam B. Jeffries, A. E. Simpson, and Paul F. Plummer, all of St. 
Louis, for appellant. 

Cobbs, Logan & Alexander, of St. Louis, and John B. King, of 
Peoria, Ill., for respondent. 


NIPPER, C.—Plaintiff, a resident of Peoria, Ill., brought suit against 
the defendant bank, located in St. Louis, on a certificate of deposit, 
issued by the bank to W. B. Houston Company, dated June 20, 1919, 
payable 12 months after date, with interest at the rate of 4 per cent. 
The amount of the certificate of deposit was $5,000. The W. B. Houston 
Company was a partnership, composed: of W. B. Houston, Charles T. 
Clark and W. H. Webster. 

The petition alleges that the certificate was indorsed and delivered 
to plaintiff, for a valuable consideration, by W. B. Houston Company, 
on July 10, 1919. 

The Chippewa Bank filed an answer, admitting the validity of the 
certificate, but alleging that adverse claims had been made to the certifi- 
cate of W. B. Houston Company and the persons composing said firm 
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and asked that Clark, Webster and Houston be made parties to the 
suit and required to present their claims and that the bank be permitted 
to pay the amount of the certificate into court, and be discharged from 
all liability. The court sustained defendant’s answer, and permitted 
it to pay into court the amount of the certificate with accrued interest. 

Webster entered his appearance, but filed no interplea or claim to 
the fund. Clark and Houston each filed an interplea in which they 
state that, on or about the 2d day of June, 1919, Charles T. Clark, W. 
B. Houston and W. H. Houston entered into a partnership under the 
firm name of W. B. Houston Company; that such partnership deposited 
with the Chippewa Bank the sum of $5,000, and received the certificate 
in question; that said certificate was still the property of the partner- 
ship; that neither the partnership, nor any of its members, had ever 
indorsed or delivered the same to plaintiff for a valuable consideration, 
and that, if such indorsements appeared thereon, they were fraudulently 
made without the authority of said partnership or any member thereof ; 
that there was an agreement between the partners that all checks and 
commercial paper above the amount of $250 were to be signed by W. 
B. Houston, and ecountersigned by either Clark or Webster. 

The interpleaders prayed for a finding that the certificate of de- 
posit be held to be the property of the partnership. 

The court rendered judgment for the plaintiff and Charles T. Clark, 
one of the interpleaders herein, appeals. 

No testimony was offered on behalf of the interpleaders to establish 
the claim set up by them, except that the record was permitted to show 
that Charles T. Clark could: not be present at the trial, and that the 
plaintiff admitted that, if he were present, he would testify that he 
never at any time signed or indorsed the certificate of deposit in suit; 
that the signature of William B. Houston on the certificate of deposit is 
not genuine; that he (Clark) at no time gave Webster any express au- 
thority to indorse the certificate; that, under a contract and agreement 
between the partnership, Houston had power to sign the firm name to 
all checks and commercial paper up to and including the sum of $250, 
and over that amount either Clark or Webster had to countersign such 
checks or commercial paper. This was all the evidence offered by the 
interpleaders. 

To sustain the burden then cast upon plaintiff, the following facts 
appear from his testimony : 

Plaintiff lives at Peoria, Ill. Hs is not acquainted with Houston or 
Clark, and never saw Webster until the date he purchased the certificate 
of deposit from him, namely, July 10, 1919. A few days prior to the 
above date, he met a Mr. Allen who lived in Peoria, and who was en- 
gaged in the real estate business, at which time Mr. Allen asked him if 
he could handle a $5,000 item. He asked Allen what it consisted of, and, 
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upon being told that it was a certifeate of deposit, he replied that he 
possibly could handle it. The W. B. Houston Company was engaged in 
the handling of real estate, bonds, and commercial paper, in St. Louis, 
Mo. Plaintiff asked Allen if he had the certificate with him. Allen 
replied that he did not, but would meet plaintiff at 2 o’clock on that 
day at the bank. Plaintiff went to the bank with which he did business, 
according to the arrangements, and while there Allen showed plaintiff 
the certificate of deposit. Plaintiff took the certificate and showed it to 
the cashier, and asked the cashier if it was all right. The cashier then 
referred to some book, and after making an examination thereof in- 
formed plaintiff that the certificate was all right so far as the bank was 
concerned. Plaintiff then agreed to purchase the certificate for $4,675. 
Two or three days later he was called by Allen, who was also a dealer in 
real estate and commercial paper, and told to come to a certain room in 
the Jefferson building, in Peoria. It was there plaintiff for the first 
time met Webster. He did not see Webster indorse his name or the 
name of ‘any of the other parties on the certificate of deposit, but 
made some inquiries about it, and Webster told him: ‘‘This is our 
signature.’’ He was informed by Allen that an indemnity bond would 
be taken out, but he says he paid no particular attention to that, al- 
though it was given him at the time the purchase was made. At Webster’s 
direction he made the check payable to the Farmers’ State Savings Bank 
of Grant Park, Ill. Plaintiff said that he figured the investment would 
pay him about 10 per cent. by holding it until it was due. Plaintiff 
had known Allen for three or four years, had purchased commercial 
paper from him before, and had always found him reliable in all his 
dealings. 

The certificate of deposit was made ‘‘payable to the order of them- 
selves,’’ and, at the time plaintiff purchased it, was indorsed on the 
back in the following manner: 


“é 


‘““W. B. Houston Company, 
‘*By W. B. Houston, 
‘*By Charles T. Clark. 

‘*W. H. Webster.’’ 


The defendant Clark, who is appellant here, urges that the judg- 
ment should be reversed, because the plaintiff was not a lawful holder 
of the certificate of deposit, and therefore the interpleaders were en- 
titled to judgment for the proceeds thereof. 

It is disclosed by the testimony here that the W. B. Houston Com- 
pany was engaged in real estate and the handling of bonds and com- 
mercial paper. If such be true, the handling of bonds and commercial 
paper would necessarily mean the buying and selling of commercial 
paper, and if such company or partnership was engaged in the buying 
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and selling of commercial paper, it would be what is termed in law as 
a trading or commercial partnership, and a partner in a trading or 
commercial partnership has implied authority to bind the firm by in- 
dorsing commercial paper in the name of the firm. Deardorf v. Thacher, 
78 Mo. 128, 47 Am. Rep. 95; Shaw v. Gunby, 188 Mo. App. 659, 176 S. 
W. 548; Seufert v. Gille, 230 Mo. 453, 131 S. W. 102, 31 L. R. A. (N. 8.) 
471; Citizens’ Trust Co. v. Tindle (Mo. App.) 194 8. W. 1066. There- 
fore plaintiff, in dealing with Webster, who was one of the members of 
the partnership, had a right to assume that Webster was acting within 
the scope of his authority; and such act of Webster in negotiating the 
certificate of deposit was binding upon the partnership, where plaintiff 
had no knowledge of Webster’s bad faith. Webster’s act was in the 
ordinary course of the partnership business. It is conceded here that 
the certificate of deposit is genuine in the first instance. We must as- 
sume that the $5,000 was deposited in the Chippewa Bank, and the cer- 
tifieate of deposit was issued in the partnership name, payable to the 
order of the partners, with the full knowledge and consent of all three 
members. It cannot be denied that it could have been negotiated and 
plaintiff could have become the bona fide and actual owner, if the in- 
dorsement had been made by all the members of the firm. Therefore 
it devolved upon the interpleader Clark to show by the greater weight 
of evidence that plaintiff obtained the certificate of deposit by fraud, 
and that plaintiff had actual knowledge of the facts constituting the 
fraud, or knowledge of such facts that his action in taking the instru- 
ment amounted to bad faith. This burden rested upon the appellant. 

The evidence offered by appellant, in our opinion, did not establish 
any specific facts showing that plaintiff had knowledge of the fraud, if 
fraud there was. The plaintiff gave evidence showing all the facts and 
circumstances under which he acquired the certificate of deposit. The 
fact that W. B. Houston Company was engaged in the handling of real 
estate and commercial paper, and that Allen, Webster’s agent, was en- 
gaged in the same business would naturally lead plaintiff to believe 
that it was an ordinary transaction. His conduct in the premises, we 
think, was not unusual, but on the other hand, he exercised the care and 
caution to consult his banker as to the genuineness and worth of the 
certificate of deposit. He paid within $325 of the actual amount of the 
certificate of deposit. His investment would net him about 10 per cent. 
on the $4,675. Houston did not testify in the case. 

Clark, the appellant, offered no evidence of any kind or character 
other than that above mentioned, either before or after plaintiff had 
testified in detail as to the facts and circumstances under which he came 
into possession of the paper. To hold, under the facts presented by this 
record, that a transfer of this certificate of deposit was such as to show 
the plaintiff had knowledge of fraud, or acted in bad faith, would be to 





458 THE BANKING LAW JOURNAL 


impair the negotiability of commercial paper. Bank v. Railroad, 172 
Mo. App. 662, 155 S. W. 1111; Downs v. Horton, 287 Mo. 414, 230 
S. W. 103. 

It clearly appears that the judgment in this case is for the right 
party, and should be affirmed. The commissioner so recommends. 

PER CURIAM—tThe foregoing opinion of Nipper, C., is adopted as 
the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 


HOLDER OF NOTES UNCONDITIONALLY 
GUARANTEED NOT OBLIGED TO 
RESORT TO SECURITY 


Central State Bank v. Hanson, Supreme Court of Minnesota, 197 N. W. 
Rep. 283 


Where a person unconditionally guarantees payment of promis- 
sory notes, the holder has the right to look to him for payment, and 
is under no obligation to resort to security for the notes or to take 
steps to preserve it for the benefit of the guarantor. 

Where a bank is the holder of the notes, the cashier has no power 
to release the guarantor and agree to look to the security, especially 
where the bank receives no consideration for the release. 


Action by the Central State Bank against Henry Hanson. From an 
order denying a new trial, defendant appeals. Affirmed. 

W. H. MeDonald, of Minneapolis, for appellant. 

Wm. M. Nash and Chester L. Nichols, both of Minneapolis, for re- 
spondent. 


TAYLOR, C.—Thirteen promissory notes executed to defendant by 
as many different persons were transferred to plaintiff bank and pay- 
ment of each thereof was guaranteed by defendant. This action was 
brought on the guaranties. The court directed a verdict for plaintiff 
and defendant appeals from an order denying a new trial. 

That the bank was the owner and holder of the notes and that de- 
fendant had guaranteed payment of them was admitted. The only ques- 
tion presented is whether the court erred in excluding defendant’s offer 
to prove the following’ facts: That the notes were secured by mortgages— 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1048. 
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one by a real estate mortgage, the others by chattel mortgages—upon 
property exceeding in value the amount of such notes; that when the 
notes were coming due he requested the bank, ‘‘to either sequester the 
security—collect on them—or let ‘him collect on them’’; that thereafter 
an official of the bank investigated the security and then informed him. 
‘*that they would look to the security and that this defendant need not 
bother with the matter further ; that they would not allow him to take the 
security, but they would look after that themselves’’; that on the follow- 
ing day he called up the bank by phone and the cashier reiterated the 
above statement in substance; that upon this assurance ‘‘defendant 
rested the offer of sequestration of the security’’; that the bank failed to 
enforce any of the mortgages; and that the security, or at least the most 
of it, is now lost for the reason that it consisted of live stock whieh has 
either died or been removed from the state. 

Defendant having guaranteed payment of the notes unconditionally, 
the bank had the right to require him to pay them on default of the 
makers, and was under no obligation to resort to the security or to see 
that it was preserved for his benefit. Hungerford v. O’Brien, 37 Minn. 
306, 34 N. W. 161; D. M. Osborne & Co. v. Gullikson, 64 Minn. 218, 66 
N. W. 965; Merritt v. Haas, 106 Minn. 275, 118 N. W. 1023, 119 N. W. 
247, 21 L. R. A. (N.S.) 153; First National Bank v. Schirmer, 134 Minn. 
387, 159 N. W. 800; Kleinman v. Sperry, 153 Minn. 447, 190 N. W. 604. 

Defendant does not seriously question that such is the law in this 
state; but insists that the matters which he offered to prove would es- 
tablish that the bank, through its investigating officer and the cashier, had 
agreed to look to the security and to release him from liability. It is by 
no means clear that the language used can be construed as constituting 
an agreement to release defendant from liability on his guaranties; but, 
assuming that such was the intention, it was beyond the power of these 
officers to bind the bank by such an agreement. The cashier uf a bank 
is its chief executive officer, but, if he exceeds his authority, his acts will 
not bind the bank. 3 R. C. L. 444, and citations. 

‘*A cashier has no implied power, merely by virtue of his office, to 
give away, surrender or release the bank’s securities. He can do no act 
which so operates. When he does this he is outside the scope of his au- 
thority, and is acting not according to usage, practice, or usual course 
of business, but in plain disregard of the rights of the bank. Unless 
specially empowered to do so, he is not authorized to release, otherwise 
than in due course of business and on payment, the makers of notes or 


other debtors of the bank, or to release sureties or endorsers.’’ 3 R. C. L. 
448, § 75, and citations. 


There is no claim that the cashier had been clothed with any au- 
thority other than that ordinarily incident to his office; and no claim. 
that the bank received any consideration for the alleged release. The 
trial court ruled correctly, and its order is affirmed. 
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HOLDER OF NOTE PROCURED BY FRAUD MUST 
PROVE HIMSELF HOLDER IN DUE COURSE 


Consolidated Motors Co. v. Urschel, Supreme Court of Kansas, 222 
Pac. Rep. 745 


Where, in an action on a negotiable note, it is admitted that the 
execution and delivery of the note were obtained by fraud, the 
burden is on the plaintiff to show that he is a holder in due course, 
and this burden is not met, merely by proof that he acquired the 
note before maturity and for value. He must further show that 
he took the note without notice of the fraud. 

Where a person is induced by fraud to sign, indorse, and deliver 
a note payable to his own order his unqualified indorsement in blank 
does not preclude him from setting up fraud as a defense in an action 
on the note, where the holder is not a holder in due course. 


Action by the Consolidated Motors Company against D. F. Urschel. 
From a judgment for plaintiff, defendant appeals. Reversed with di- 
rections. 

John Madden, John Madden, Jr., and J. T. Rogers, all of Wichita, 
for appellant. 

H. J. Eaton, of Kansas City, Mo., and C. G. Yankey, W. E. Holmes, 
D. W. Eaton, and John L. Gleason, all of Wichita, for appellee. 


MASON, J.—Consolidated Motors Company sued D. F. Urschel, 
claiming to be the holder in due course of a negotiable note upon which 
he was liable. Judgment was rendered for the plaintiff, and the de- 
fendant appeals. 

1. The instrument sued upon was a ‘‘myself’’ note, executed by 
Urschel, made payable to his own order, and by him indorsed in blank. 
The answer alleged that Urschel signed, indorsed, and delivered the 
note to the Associated Mill & Elevator Company, being induced to do so 
by its false and fraudulent misrepresentations of material matters. In 
the course of the preliminary statements to the jury the plaintiff’s at- 
torney admitted the fraud as alleged in the answer, and the defendant’s 
attorney admitted that the plaintiff was the owner and holder of the 
note for value and before maturity. The plaintiff then moved for judg- 
ment as prayed in the petition, and the motion was sustained. 

The title of the Associated Mill & Elevator Company to the note was 
defective because of its fraud in obtaining it (Neg. Inst. Law, § 62; Rev. 
St. 1923, § 52—505), and, if the ordinary rule concerning negotiable in- 


NOTE—fFor similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 509. 
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struments applies, the burden was on the plaintiff to prove that it was 
a holder in due course (section 66 [section 52—509]). This burden 
was not met by the admission made, because, notwithstanding the plain- 
tiff acquired the note before due and for value, it might have known all 
about the fraud, and this would prevent its becoming a purchaser in 
good faith, which was necessary to constitute it a holder in due course 
(section 59 [section 52—502]). Ireland v. Shore, 91 Kan. 326, 137 Pac. 
926; Beachy v. Jones, 108 Kan. 236, 195 Pac. 184. See, also, Bank v. 
Birch, 111 Kan. 283, 286, 207 Pae. 191. 

2. The plaintiff contends, however, that because of the defendant 
being an indorser he is precluded from questioning the validity of the 
title of the first taker of the note—the prepetrator of the fraud—and 
asserts that this contention was upheld in a recent decision. Leach v. 
Urschel, 112 Kan. 629, 212 Pac. 111. The ease cited did not decide 
that one who had been fraudulently induced to sign, indorse, and deliver 
such a note would be prevented by the fact of his indorsement from 
defending an action brought upon it by the swindler or by one who 
merely stood in his shoes. It held that the note there involved was 
negotiable, and that its negotiability was not impaired by these words 
appearing above the name of the payee (who was also the maker) where 
it was written on the back of the instrument: 


‘‘There are no conditions offsetting this note and any bank, banker, 
corporation or individual has my permission to purchase the same.”’ 


After quoting the provision of the statute that ‘‘a person placing his 
signature upon an instrument otherwise than as maker, drawer, or ac- 
ceptor is deemed to be an indorser, unless he clearly indicates by ap- 
propriate words his intention to be bound in some other capacity’’ the 
opinion proceeded : 

‘*Now it cannot be said that the recital on the back of this note in- 
dicated any intention on the part of the signer to be bound in any other 
capacity than as indorser, and it is not discernable that the recital had 
any significance which would add to or detract from the liability of an 
indorser under ordinary rules of law. Certainly the indorser’s as- 
surance that there were ‘no conditions offsetting this note’ was not a 
warning that there was some infirmity in it. It did not destroy the 
note’s negotiability.’’ 112 Kan. 633, 212 Pae. 11. 


Obviously the language quoted was used solely with reference to the 
effect of the words appearing above the indorsement, and did not un- 
dertake to define the obligations assumed by an indorser of a note who 
is also the maker. 

The warranties assumed by the negotiator of a note are fixed by the 
statute, one section of which reads: 


‘‘Every person negotiating an instrument by delivery, or by a 
qualified indorsement, warrants: (1) That the instrument is genuine 
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and in all respects what it purports to be; (2) that he has a good title 
to it; (3) that all prior parties had capacity to contract;, (4) that he 
has no knowledge of any fact which would impair the validity of the 
instrument or render it valueless; but when the negotiation is by de- 
livery only, the warranty extends in favor of no holder other than the 
immediate transferee.’’ Neg. Inst. Law, § 72; Rev. St. 1923, § 52—606. 

It is argued that the defendant, although the maker of the note, is 
also the indorser, and as indorser must be held to have made the guar- 
anties referred to regardless of any question of innocent purchase. That 
the defendant is not in all respects on the footing of an ordinary in- 
dorser is clear from the provision of the statute that such a note is not 
complete until it is indorsed (section 191 [section 52—1701]), which is 
merely declaratory of the law as it had previously been determined 
(8 C. J. 176; 3 R. C. L. 1151, 1152). The note was not negotiated by a 
qualified indorsement, for that involves the use of ‘‘without recourse’’ or 
an equivalent phrase (section 45 [section 52—409]); but when the de- 
fendant gave it to the first taker—the perpetrator of the fraud—he did 
in a sense negotiate it by delivery, for a note payable to bearer is by 
statute negotiated by delivery (section 37 [section 52—401]), and a 
note indorsed in blank is payable to bearer (section 41 [section 52—405] ). 
But this note could not have been negotiated at all without the indorse- 
ment—the indorsement was a necessary part of the negotiation. The 
transaction referred to as a negotiation was really the delivery of the 
note to'the first taker. The portion of the statute above quoted plainly 
has reference to a holder who either indorses a note ‘‘without recourse”’ 
or passes it on in the same condition in which he received it, making no 
indorsement at all. Such a person, although he does not become sub- 
ject to the ordinary liability of an indorser, is declared by the statute 
to make certain warranties regarding the instrument. It may well be 
doubted whether a warranty of genuinesess, or any of the other matters 
enumerated, should be construed as a guaranty that the person making 
it had not been defrauded—a fact of which he would necessarily be in 
ignorance at the time of its delivery. The fraud that was practiced on 
the defendant did not make his own title defective, it made defective 
the title of the person who obtained the note from him, and he can 
hardly be conceived as breaking any warranty to the person who had 
defrauded him. Moreover, the statutory warranty is expressly limited 
(in the case of negotiation by delivery) to the immediate transferee— 
in this case to-the Associated Mill & Elevator Company, which is ad- 
mitted to have procured it by fraud. But in any event the present in- 
stance is not within the reason or spirit of the statute making the in- 
dorser a warrantor, nor within its letter when the portion quoted is 
read in connection with the section following it, which provides that 
one who indorses a note ‘‘without qualification’? undertakes certain 
warranties, but only ‘‘to all subsequent holders.in due course.’’ Inas-, 
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much as the defendant’s indorsement .was. ‘‘without qualification;’’ by 
the very terms of the statute such warranty as he is deemed te ‘have 
made inured only to the benefit of holders in due course, and the plaintiff 
did not meet the burden laid upon it of showing that it belonged in that 
category. SS NS sad ect ipl 

Moreover, reason and authority alike justify the conclusion. that 
the defendant is not liable, on the ground that, although by writing his 
name on the back of the note he in a literal sense indorsed it, he did 
not thereby become an indorser in such sense as to assume a liability in 
that capacity. The note was not a contract at all until he had com- 
. pleted its execution by placing his signature on the back, by that act 
giving it vitality and making it payable to the person to whom it. was 
delivered and to subsequent holders, It is true a court has said of 
‘*myself’’ notes: 


‘‘This action is against the maker, and he became liable, as such, 
the moment he indorsed and delivered these notes. By that simple act, 
he became both maker and indorser, and liable to respond to all the 
liabilities of either.’’ Hall v. Burton, 29 Ill. 321, 323 (81 Am. Dee. 310). 


But the statement was not necessary to the decision, for the de- 
fendant there was liable whether treated as either maker or indorser, 
In Page v. W. F. Hallam & Co. et al., 212 Ill. App. 462, it was. said, 
without citation of authority or further discussion, possibly in reliance 
upon the Hall-Burton Case: 


‘*We also think that where a note is made payable to a maker and by 
tne maker indorsed and delivered, the indorsement on the back of the 
note renders such maker liable, not only as a maker, but also as an im- 
dorser of the note.’’ 212 Ill. App. 473. 


The plaintiff was there held to be a holder in due course On the 

other hand it has been specifically held that.one who signs a note pay- 
able to his own order and indorses and delivers it is liable as maker 
and not as indorser, and is not entitled to demand or notice, the court 
saying: 
_ .‘*. . . By indorsing his name on the back of the note and delivering 
it in that form tb the holder, the maker does not become an indorser in 
the commercial acceptation of that term. He is nevertheless the maker 
of the note, his signature on its back being an essential part of its exe- 
cution, and his liability continues to be that of a maker only.’’ Ewan v. 
The Brooks-Waterfield Company, 55 Ohio St. 596, 608, 45 N. E. 1094, 
1096 (35 L. R. A. 786, 60 Am. St. Rep. 719), cited in 8 C. J. 65, and 
note 33, and 177, note 17, and in 3 R. C. L. 1179—1180, note 1. 


In the same case it is held that a third person, whose name was 
written on the back of the note before its delivery, was not an indorser 
in the legal sense, which seems contrary to the prevailing rule. 8 C. J. 
81, note 93. ; ee 
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In another case it was said of the maker’s indorsement of a ‘‘my- 
self’’ note: 


‘‘That indorsement, in the form adopted, was needed for the regular 
transfer of title, but does not change or affect the nature and character 
of the maker’s liability. He remains the ultimate debtor, the person who 
ought to pay the debt, in preference to and in exoneration of all the other 
parties to the paper, who in some form or other are entitled to have 
final recourse to him.’’ M.S. Bank v. Pierce, 137 N. Y. 444, 446, 33 N. 
E. 557, 20 L. R. A. 335, 33 Am. St. Rep. 75, cited in 3 R. C. L. 1136, 
note 12. 


Over the signature of the defendant on the back of the note, upon 
which the present action is based, appeared the same words as were 
upon the note in the Leach-Urschel Case: 


‘*There are no conditions offsetting this note and any bank, banker, 
corporation or individual has my permission to purchase the same.”’ 


The plaintiff’s brief does not indicate that any reliance is placed 
upon this fact. The words quoted did not affect the negotiable quality 
of the note, prevent the indorsement from being an unqualified one, or 
otherwise affect the rights of the parties. The signing and indorsing 
of the note gave to an innocent purchaser all the assurance of its validity 
that could be conveyed by any form of words, and no language incor- 
porated in the instrument at the time of its execution could protect one 
buying it with notice of its fraudulent inception. 

The judgment is reversed with directions, inasmuch as the plaintiff 
elected to submit the case to the court for judgment upon the admissions 
made without attempting to prove that it acquired the note in good faith, 
in ignorance of the fraud, to render judgment for the defendant, unless 
a trial of that issue be allowed on the plaintiff’s application. 

All the Justices concuring. 


NOTE BEARING MEMORANDUM “SUBJECT TO 
PURCHASE” OF ELEVATOR 


Farmers’ State Bank of Cuba v. Blazek, Supreme Court of Kansas, 
222 Pac. Rep. 748 


The defendant signed, indorsed in blank, and delivered to a cer- 
tain elevator company, a note payable to his own order. The plaintiff 





a NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 742. 
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bank purchased the note, and brought this action thereon against 
the defendant. The latter contended that the conditions upon which 
his liability rested had not been met. 

It appeared that the note bore upon its face the words ‘‘Subject 
to purchase Cuba Elevator.’’ Because of this fact it was held that 
the promise to pay was not unconditional and that the note was not 
negotiable, and therefore it was subject to the same defenses as 
though it were still in the hands of the original holder. It was also 
held that the force of the condition expressed on the face of the note 
was not overcome and that the note was not rendered negotiable by 
the following words which were printed on the back of the note over 
the defendant’s signature: ‘‘There are no conditions offsetting this 
note, and any bank, banker, corporation or individual has my per- 
mission to purchase the same.’’ 

The court further held that oral evidence was admissible to show 
that a particular elevator was referred to, and that the payment of 
the note was conditional on the purchase thereof by the elevator 
company. The court found that the company had not ‘purchased the 
elevator, and therefore affirmed a judgment for the defendant. 


Action by the Farmers’ State Bank of Cuba against George Blazek. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

W. T. Roche, of Clay Center, and N. J. Ward, of Belleville, for 
appellant. 

W. Vance and R. E. McTaggart, both of Belleville, for appellee. 


MASON, J.—On February 6, 1921, George Blazek signed, indorsed 
in blank, and delivered to the Associated Mill & Elevator Company a 
note made payable to his own order. The company sold the note to the 
Farmers’ State Bank of Cuba, Kan., which brought this action upon it 
against Blazek, who defended on the ground that the conditions on 
which his liability rested had not been met. On March 1, 1923, judg- 
ment was rendered upon a directed verdict in favor of the defendant, 
and the plaintiff appeals. 

1. The note, for which a printed form was used, bore upon its face 
the written words, ‘‘Subject to purchase Cuba Elevator.’’ Therefore 
the promise to pay was not unconditional and the note was not negotiable 
(Neg. Inst. Law, § 8; Rev. Stat. 1923, § 52—201), and was subject to 
the same defenses as though still in the hands of the first taker. There 
was testimony tending to connect the written provision with an agree- 
ment that an effective delivery was not to be made until the condition 
indicated had been met. But whether that were the case or not, the in- 
sertion clearly showed that the defendant’s liability was contingent upon 
the performance of the condition. 

2. Over Blazek’s signature on the back of the note were the printed 
words: ‘‘There are no conditions offsetting this note, and any bank, 
banker, corporation or individual has my permission to purchase the 
same.’’ This had no effect upon the rights of the parties hereto. The 
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permission given to purchase the note was unnecessary and futile. The 
statement that there were no conditions offsetting the note, whatever 
other effect it may have had, did not overcome the force of the condi- 
tion expressed on the face of the instrument. The words, ‘‘Subject to 
purchase Cuba Elevator,’’ were a part of the note, and the statement 
on the back was that there were.no conditions offsetting the contract on 
the face, which included that provision. The note was not complete 
until it had been indorsed (Neg. Inst. Law, § 191 [Rev. St. 1923, § 52— 
1701] ), and everything preceding the defendant’s final signature was 
a part of one contract. So far as there was any conflict between the 
provision on the face and those on the back of the paper, the clause on 
the face prevailed because of its being written, while the statement on 
the back was printed (section 24 [section 52—217]). 

3. The note was given for shares in the Mill & Elevator Company; 
Blazek signing an acknowledgment of their purchase, and an agent of 
the company signing a receipt. The defendant pleaded and produced 
evidence showing that at the time the note was executed the company’s 
agent agreed that it should be placed in the bank (the plaintiff), and 
should not be effective unless by June 12, 1921, the company 
should purchase and have in operation the elevator at Cuba owned by 
QO. Vanier, and that a like agreement was made with other purchasers of 
stock, who gave similar notes. The defendant’s position is that the 
words, ‘‘Subject to purchase Cuba Elevator,’’ constitute a mere memor- 
andum, and that oral evidence is admissible to show the full agreement 
of the parties. The plaintiff contends that their rights must be deter- 
mined upon the face of the instruments already referred to and a docu- 
ment executed by the Mill & Elevator Company and Vanier, relating 
to the purchase of the elevator; oral evidence being inadmissible except 
to identify the elevator referred to in the quoted phrase. The view we 
take of the effect of the document last mentioned makes it unncessary 
to determine to what extent oral testimony may be resorted to in sup- 
port of the defendant’s claims. The language, ‘‘Subject to purchase 
Cuba Elevator,’’ admits and requires some interpretation in the light 
of extraneous evidence, beyond the mere identification of the elevator 
intended. For instance, it would be proper and doubtless essential to 
show who was to buy the elevator. Assuming that the defendant was not 
entitled to show that the elevator was to be purchased and put in opera- 
tion by the Mill & Elevator Company within a fixed time, his liability 
was at all events contingent upon the company’s having actually pur- 
chased the elevator. The word ‘‘purchase’’ may have a variety of mean- 
ings according to the connection in which it is used. In the situation 
presented we think it must be held, particularly if fuller interpretation 
by oral evidence is to be denied, to include at least an actual transfer 
of title. 
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The plaintiff’s cashier as a witness in its behalf testified that on 
April 11, 1921, it bought from the Mill & Elevator Company the note 
sued on and others substantially like it for the aggregate face amount 
of $6,100, paying $5,940 in certificates of deposit, $3,500 of which were 
made payable to Vanier; that earlier in the same day the deal for the 
purchase of the elevator (a’structure maintained on a right of way under 
a license or lease from the railroad company) was completed, and these 
certificates for $3,300 were used in part payment therefor. The con- 
tract between the Mill & Elevator Company and Vanier, relied upon by 
the plaintiff as a purchase, recited the payment of $3,300 upon the pur- 
chase price of $7,000, and the giving of the company’s notes for $3,500, 
due in 3 and 6 months. It provided that if these notes were not paid 
within 30 days after written notice of default the contract should be 
void, and Vanier should retain the payments made, that he reserved 
title in himself as security until full payment should be made, and that 
when payment was completed a bill of sale should be given. Provision 
was made for immediate delivery of possession, but Vanier reserved a 
‘‘license and privilege’’ of occupancy until June 12, 1921. The lan- 
guage of the contract was: 

‘*It is hereby agreed between the parties hereto that the Associated 
Mill & Elevator Company shall purchase and O. Vanier shall sell and 


deliver all of the above described property to the Associated Mill & 
Elevator Company, upon the following terms and conditions.’’ 


We do not think the execution of this document should be regarded 
as a purchase of the property for the purpose of determining the liability 
of the defendant on the note in suit. If the amount of money paid had 
been merely nominal, this would seem quite obvious. The cash payment 
was so large as to increase the probability of the remainder of the agreed 
price being paid, but it was made from the proceeds of notes that were 
not to be effective until the purchase was complete. The Mill & Elevator 
Company paid in eash a little over half of what it received for the notes 
it had obtained from the defendant and those in like situation. It did 
not obtain a complete title to the elevator, and its obtaining full title was 
contingent upon its meeting its own obligations, which it might not do. 
The cashier also testified that on the night the contract was executed 
Vanier’s manager handed the keys to the agent of the Mill & Elevator 
Company, who gave them back, saying, ‘‘Now we have gotten physical 
possession of this elevator.’’ This did not alter the character of the 
transaction with respect to its being a purchase. It did not indicate any 
real change of possession, but in any event possession by the company 
would not have resulted in a complete passing of the title. As between 
Vanier and the Mill & Elevator Company, the deal might be deemed a 
purchase, for the company could obtain title merely by performing its 
agreement. But the situation of the defendant and the others who had 
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given similar notes was in no way bettered by this consideration. Their 
liability attached only if the Mill & Elevator Company became the owner 
of the elevator, and the fact that it could do so by performing its obliga- 
tion did not meet that condition. 

The plaintiff urges that as indorser of the note the defendant war- 
ranted its validity under section 73 of the Negotiable Instruments Act. 
The warranty referred to in that section runs only to the immediate 
transferree—in this case the Mill & Elevator Company. The warranty 
of the succeeding section inures only to the benefit of a holder in due 
course, a term applicable only in relation to a negotiable instrument, 
which the note sued on is not. See Consolidated Motors Co. v. Urschel 
(Kan.) 222 Pac. 745, decided at the same time as this case. 

The plaintiff has filed in this court an affidavit that on April 14, 1923, 
the receiver of the Mill & Elevator Company paid to Vanier the $3,500 
balance of the purchase price, and obtained from him a bill of sale for 
the elevator. The fact cannot be brought upon the record in this way, 
even if it would affect the judgment already rendered. 

The judgment is affirmed. 

All the Justices concurring. 


“COLD CHECK” GIVEN FOR PAST CONSIDERA- 
TION 


State v. Lowenstein, Supreme Court of Ohio, 142 N. E. Rep. 897 


An Ohio statute makes it a felony for any person to make, draw, 
utter, or deliver any check, draft, or order for the payment of money 
upon any bank or other depositary when he has insufficient funds 
on credit with such bank or depositary. The statute also declares 
that the making, drawing, uttering, or delivering of a check, draft or 
order, payment of which is refused by the drawee, shall be prima 
facie evidence of intent to defraud. Under this statute, in a prosecu- 
tion for issuing a-check against insufficient funds, the mere fact that 
the check was given for a past consideration does not show absence of 
intent to defraud and does not justify the court in taking the case 
from the jury and directing a verdict of not guilty. 


Ben Lowenstein was charged with issuing a check against insufficient 
funds, a verdict of not guilty was directed, and the State excepts. Ex- 
ceptions sustained.—[By Editorial Staff.] 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 952-963. 
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This case arises upon exceptions taken by the state to the action of 
the trial court in directing a verdict for the defendant. 

The defendant, Ben Lowenstein, was indicted by the grand jury of 
Hamilton county, in the court of common pleas, charged with issuing a 
check against insufficient funds. To this indictment defendant entered a 
plea of not guilty, and the case was tried at a subsequent term of the 
court. A jury was impaneled and sworn to try the case, and counsel for 
the state then made the opening statement as to what he expected the 
evidence would prove. 

Immediately after the opening statement of the prosecutor, the 
court directed a verdict of not guilty. 

Further facts are stated in the opinion. 

Charles S. Bell, Pros. Atty., and Edward Strasser, Asst. Pros. Atty., 
poth of Cincinnati, for the State. 

John W. Cowell, of Cincinnati, for defendant. 


ALLEN, J.—The sole question in this case is this: Does the giving 
of a check drawn on a bank wherein there are insufficient funds to pay 
the same, when the check is given for a past consideration, constitute 
a prima facie violation of section 710—176 of the General Code? This 
section reads as follows: id 

‘‘Any person who, with intent to defraud, shall make or draw or 
utter or deliver any check, draft or order for the payment of money 
upon any bank or other depositary, who, at the time thereof, has in- 
sufficient funds or credit with such bank or depositary, shall be guilty of 
a felony, and upon conviction thereof shall be fined not less than fifty 
dollars and not more than two hundred dollars, or imprisoned in the 
Ohio state penitentiary for not less than one year nor more than three 
years or both. As against the maker or drawer therof, the making, 
drawing, uttering or delivering of a check, draft or order, payment of 
which is refused by the drawee, shall be prima facie evidence of intent 
to defraud, and knowledge of insufficient funds in, or credit with, such 
bank or other depositary. The word ‘credit’ as used herein shall be 
construed to mean any contract or agreement with the bank or depositary 
for the payment of such check, draft or order, when presented.’’ 


The court of common pleas granted the motion of counsel for the de- 
fendant for a directed verdict of not guilty. The motion was made pre- 
sumably upon the ground that the statement of the prosecutor showed 
that the check was given for a past consideration, and that hence there 
was not and could not be an intent to defraud on the part of the de- 
fendant Lowenstein. The statement of the prosecuting attorney in full, 


upon which the motion to take the case from the jury was granted, is as 
follows : 


‘“The state expects the evidence in this case to show that on or about 
the 23d day of June, 1922, and some time prior thereto and some time 
thereafter, Mrs. McCarthy, along with a number of other women, was 
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employed as a solicitor for the Lowenstein Snappy Garment Company, 
operated by the defendant Lowenstein; that on the 23d day of June, 
there was due her as salary and commission for work she had performed 
some $15; that in payment of that salary and commission she received a 
check from the Lowenstein Snappy Garment Company, countersigned 
by the defendant Lowenstein, and when she presented it for payment at 
the bank the bank refused payment on the ground that there were in- 
sufficient funds to the credit of the Lowenstein Snappy Garment Com- 
pany to meet the check. 

““We expect the evidence further to show that at the time other 
checks were issued to other women in the same manner. 

““We expect the evidence to show that there were other women paid 
in the same way, and their checks met the same fate at the time. 

‘*We also expect the evidence to show beyond any doubt that this 
fact was known at the time to the defendant, at the time he issued these 
checks he knew he had insufficient funds to meet the payment. . . . 

‘*We expect that the evidence will further show that the fraud per- 
petrated upon Mrs. McCarthy was this: That she was deprived of a right 
to seek employment elsewhere when she was under the belief and im- 
pression that at that time she would be paid for the services then being 
rendered to the Lowenstein Snappy Garment Company, of which the de- 
fendant Lowenstein was the president.’’ 


The court then questioned the prosecutor as follows: 


‘*The Court: Do I understand that you expect the evidence for the 
state to show that at the time this check was given, that Mrs. McCarthy 
refused to continue to work unless the check was given, and it was given 
to induce her to continue work? 

‘*No; she did not refuse to work, but she relied on the fact that she 
would be paid on the regular pay day for services to be rendered there- 
after. 

‘The Court: But nothing was said, at the time of giving of the check, 
on that subject? 

‘*Nothing was said until after she took it to the bank and found it 
was not honored by the bank. Then she came back to see Mr. Lowenstein. 

‘‘The Court: Do you expect to prove he told her it would be made 
good, and then she continued to work? 

‘*Mr. Stasser: That is exactly the situation. 

‘‘The Court: Well, I am still of the opinion that the statute has not 
been violated.”’ 


It is evident, therefore, that the learned judge was of the opinion that 
in no ease where a check is given for a past consideration can intent to 
defraud exist, and that the prima facie evidence of intent to defraud, 
which, under the statute, exists when payment of the check is refused by 
the drawee, is rebutted when it is shown that the check is given for a 
past consideration. 

Defendant in error relies mainly for his contention upon a judgment 
in the Court of Appeals of Kentucky (Commonwealth v. Hammock, 198 
Ky, 785, 250 S. W. 85). which state has recently enacted a ‘‘cold-check’’ 
law similar to the law of Ohio. In that case an indictment was framed 
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accusing one Henry Hammock of ‘‘ unlawfully and fraudulently deliver- 
ing a check for the payment of money upon a bank, knowing at the time 
of such delivery that the maker had not sufficient funds in such bank for 
the payment of such check in full upon its presentation.’’ Demurrer 
was filed to this indictment. 

The indictment charged that the defendant received for the check 
currency in the amount of $76.07, which had been advanced to Ham- 
mock some 20 or 30 days prior to the giving of the check. The court 
held that as Hammock obtained the money 20 or 30 days before the check 
was given, he did not obtain the money or any part thereof by reason of 
the check, or its issue, or delivery, and that he issued and delivered the 
check, not with the intent to obtain such money, but only in payment of 
a past-due obligation. The court held, therefore, that the defendant 
could not have issued the check with intent to defraud, and that the trial 
court properly sustained the demurrer to the indictment. 

The Kentucky Statute (section 1213A) differs somewhat from that of 
Ohio, in containing the following provision: 

‘*Provided, however, that if the person who makes, issues, utters or 
delivers any such check, draft or order, shall pay the same within twenty 
days from the time he receives actual notice, verbal or written, of the 
dishonor of such check, draft or order, he shall not be prosecuted under 
this section, and any prosecution that may have been instituted within 
the time above mentioned, shall, if payment of said check be made as 
aforesaid, be dismissed at the cost of defendant.”’ 

The court relies upon this provision in its opinion, saying in sub 
stance that this provision shows that the purpose of the statute is to pro- 
vide that fraud exists only when a check or draft is issued to obtain 
money or property obtained at the same time. 

There is no such provision in the Ohio statute, and therefore the rea- 
son of the Kentucky holding, if logical, does not strictly apply. Under 
the above section of the Kentucky statute, proof of non-payment of the 
check by the maker within 20 days of notice of its dishonor appears to 
be necessary to complete even a prima facie case against the maker. Such 
is not the case in Ohio. Apart from this distinction, however, we cannot 
agree that the above provision has the effect stated by the court, and are 
forced to examine the question from the standpoint of sound logic, and 
not from the authority of this Kentucky case. 

If rebutted, the presumption must be rebutted by something in the 
nature of the act of giving a ‘‘cold check’’ for a past consideration, which 
establishes enough of good faith to counteract the presumption of fraud- 
ulent intent specifically raised by the statute. 

What is this element? It cannot be the fact that no money was ob- 
tained from giving the check, for it is well established that in an offense 
of this kind the element of money damage is not essential. 

Under the statute, as drawn, money damage is not necessary to com- 
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plete the crime. All that is necessary is the issuing of the check upon a 
bank or depositary by one who at the time has insufficient funds or credit ; 
the issue being made with intent to defraud. It is admitted that all of 
the other essential elements described in the statute were present in this 
ease, including the non-payment of the check by the bank, which the 
statute makes prima facie evidence of intent to defraud, and the sole 
question is whether sufficient evidence of intent to defraud was shown to 
take the case to the jury. 

What is ‘‘intent to defraud’’? It is intent to commit a fraud. What 
is fraud? As defined by Webster, ‘‘fraud’’ is a ‘‘deception deliberately 
practiced with a view to gaining an unlawful or unfair advantage.’’ 
Financial damage is not necessary to the existence of fraud. In the case 
of United States v. Plyler, 222 U. 8. 15, 32 Sup. Ct. 6, 56 L. Ed. 70, a 
forgery case which involved a discussion of the elements of fraud, the 
Supreme Court of the United States says: 

‘‘It now must be regarded as established that ‘it is not essential to 
charge or prove an actual financial or property loss to make a case under 
the statute.’ ’’ 

Again, in People v. Meyer, 289 Ill. 184, 124 N. E. 447, which was orig- 
inally a case of forgery, and involved the intent to defraud, the court 
in syllabus 1 holds: 


‘*The crime of forgery is complete with the making of a false instru- 
ment with the intent to defraud, and it is immaterial whether any one 


is, in facet, defrauded if the intent to defraud is shown.’’ 


In spite of the fact that financial damage need not be shown to make 
out a prima facie case under the statute, the learned trial judge seemed 
to think that the giving of a ‘‘cold check’’ for a past consideration is per 
se so innocent as to rebut the presumption of fraudulent intent estab- 
lished under the statute by the refusal of the check. Is this the case? 
If given without knowledge that there were not funds in the bank to 
meet the check, or that the funds were insufficient to meet the check, the 
issue is innocent. If given with knowledge that payment would be re- 
fused, the presumption of intent to defraud established under the statute 
by the mere refusal of payment would seem to be strengthened instead of 
being rebutted. That is, in the issue of a check for a past as well as for 
a present consideration, the question whether or not the intent to defraud 
exists is a question of fact, and hence for the jury. 

When in payment of a past consideration a man gives a check, if he 
gives the check knowing that he has not funds on deposit to cover it, why 
does he so act? He so acts because he expects to gain an advantage. He 
expects perhaps to deceive persons who are pressing for payment; he ex- 
pects them to think that he has paid the old debt when he has not paid. 

Defendant contends, however, that the giving of a check for a past 
consideration, so far from defrauding the person who receives it, may 
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give the payee an advantage, because, if the check is given for a debt 
arising out of a simple contract, the creditor can then rely upon a written 
rather than upon an oral contract in enforcing his claim. To push this 
contention to its ultimate conclusion, we should have to hold that where 
a man issues a false check in payment of a debt past due, knowing that 
he has no money in the bank, or insufficient credit, and immediately ab- 
seconds from the jurisdiction in order to avoid service, he has committed 
no fraud because the check was issued in payment for past due obligation. 
This proposition states its own absurdity. 

The crime of uttering a check to defraud is not the crime of false pre- 
tense; it is a new and distinct crime. It was created by the statute to 
meet a situation different from that covered by the law against obtaining 
under false pretenses. 

It was the evident purpose of this statute to prevent the negotiation 
of false checks drawn on accounts which did not exist, or were insufficient 
to pay the checks drawn. It was meant, for example, to protect hotel 
keepers from receiving ‘‘cold checks’’ in payment of obligations in- 
curred for lodging, many of which are past due. It was enacted to pro- 
tect business men all over the state, to protect commercial life; about 90 
per cent. of the commercial work of the world being dong on credit. In 
order to protect the credit intercourse of the community this statute was 
enacted creating a new crime and providing new and distinct rules of evi- 
dence. 

The statute is silent as to the issue of checks for a past due obligation. 
It does not state that the issue of a check under such circumstances es- 
tablishes or negatives intent to defraud. It provides, however, that the 
return of the check is prima facie proof of ‘‘intent to defraud, and 
knowledge of insufficient funds in, or credit with, such bank or other 
depositary.’’ That is, the statute places the knowledge of the insuffi- 
ciency of funds on the same plane as intent to defraud, and thus makes 
proof of such knowledge evidence of intent to defraud. 

The fact of knowledge cannot be determined until evidence is taken 
upon that point. Certainly it cannot be determined on a statement such 
as was given by the prosecutor in this case. Intent to defraud and knowl- 
edge of the insufficiency of the fund are questions of fact to be deter- 
mined on all the evidence by the jury. Hence it was error for the court 
to decide that question. 

It is not the holding of this court that the issue of such a check for 
a past due obligation is conclusive evidence of intent to defraud. It is 
prima facie evidence only, and may be rebutted in the course of the trial. 
The court, however, does hold that a prima facie case of intent to defraud 
was established upon the facts here set forth and that the learned judge 
erred in sustaining the motion to take the case from the jury. 

Exceptions sustained. 





Questions Based on Banking Decisions Published in 
the May Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the May issue of The Banking Law 
Journal. After each question is given the page of the May 
issue where the answer to the question may be found. 


Checks 

1. The payee of a check delays unreasonably in presenting it but 
the drawer is in no way damaged by the delay. Is the drawer discharged 
from liability by reason of the delay? (See May issue, page 323, for 
answer. ) 

2. The president of a corporation indorses checks payable to the 
order of the corporation and deposits them in a bank to the credit of his 
personal account. Is the bank liable to the corporation for the amount 
of the checks? (See May issue, pages 315, 333, for answer.) 

3. A person indorses a check without consideration and for the ac- 
commodation of a bank. The check is dishonored upon presentment. Is 
the bank entitled to charge the amount of the check against the indorser’s 
account? (See May issue, page 385, for answer.) 


4. The secretary of an association, without authority, indorses the 
association’s name on checks payable to the association and cashes them. 
The checks are later deposited in a bank which collects them from the 
drawees. Is the bank liable to the association for the amount of the 
checks? (See May issue, page 333, for answer.) 

5. It is agreed between the drawer and payee of certain checks that 
the latter will indorse and deliver the checks to persons named in mar- 
ginal notations thereon. A person having no knowledge of the agreement 
cashes the checks for the payee. Is such person entitled to recover on the 
eheecks? (See May issue, page 365, for answer.) 

6. A bank which holds a check for collection forwards it to the 
drawee bank which returns it dishonored. The collecting bank, after 
charging the check back to the account of the payee, again sends the 
check for collection to the drawee. The check is returned a second time. 
Is the collecting bank entitled to sue the drawee for its failure to pay 
the check? (See May issue, page 351, for answer.) 


Deposits 
7. <A firm deposits in its account in a bank funds belonging to a 
third person. The bank has no notice of the third person’s ownership of 
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the funds. The bank does not change its position to its disadvantage by 
reason of the deposit. May the bank set off the deposit against the in- 
debtedness of the depositor? (See May issue, page 330, for answer.) 


8. An American bank having a branch in Petrograd opens an ac- 
count for a depositor in that branch. Thereafter, the Soviet government 
seizes the funds and other assets in the possession of the Petrograd 
branch. Is the American bank liable to the depositor for the amount of 
the deposit? (See May issue, pages 325, 340, for answer.) 


9. Is interest on a deposit in a state bank of Nebraska, where such 
deposit is evidenced by an interest bearing certificate of deposit, within 
the protection of the depositors’ guaranty fund? (See May issue, page 
355, for answer.) 


10. A rule promulgated by the bank commissioner with respect to 
the class of deposits that shall be within the protection of the Kansas 
Bank Guaranty Act allows ‘‘a maximum rate of 4 per cent. on time 
certificates of deposit not payable in less than three months and not ex- 
tending more than two years and having a definite date of maturity when 
interest shall cease,’’ and fixes the rate on all other forms of deposit at 
3 per cent. per annum. A certain certificate is payable ‘‘on return of 


this certificate properly indorsed interest at the rate of 4 per cent. per 
annum for all full months if left six months.’’ Is the deposit within 
the protection of the Bank Guaranty Act? (See May issue, page 371, 
for answer. ) 


11. A depositor in a bank overdraws his account. There is in the 
bank an account standing in the name of the depositor’s daughter, but 
really belonging to the depositor. May the bank charge the amount of 
the overdraft against this account? (See May issue, pages 316, 343, 
for answer. ) 


12. <A bank agrees to permit a depositor to issue overdraft checks 
and not to dishonor such checks upon presentment but to give the de- 
positor until the close of banking hours on the day of presentment to 
provide funds to meet the checks. Is the agreement valid and enforce- 
able? (See May issue, page 317, for answer.) 


13. A person issues a check for more than the amount of his de- 
posit in the drawee bank. Thereafter he deposits a sum sufficient to 
make up, with the amount already on deposit, the amount of the check. 
Does the president of the bank, by assenting to the deposit with knowl- 
edge that the bank is insolvent, violate a law which makes it a felony for 
any bank officer or employee to accept a deposit with knowledge that 
the bank is insolvent or in a failing condition? (See May issue, page 
361, for answer. ) 
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Miscellaneous 


14. May a national bank act as executor in the State of Missouri? 
(See May issue, page 327, for answer.) 


15. <A bank receives and retains the benefits arising from certain 
wrongful acts of its cashier. Is the bank liable to those injured by the 
cashier’s acts. (See May issue, page 331, for answer.) 


16. May a bank be compelled at the instance of the United States 
Government to produce books and papers which are material to ascer- 
taining the income of one of its depositors for purposes of taxation? 
(See May issue, page 348, for answer. ) 


17. A note executed in Chicago, IIl., is payable in the Isle of Pines 
and is there received and accepted by the payee. The note bears interest 
at 10 per cent. This rate is usurious in Illinois but -not in the Isle of 
Pines. Is the note usurious? (See May issue, page 374, for answer.) 


18. <A trade acceptance contains a marginal clause providing for the 
acceleration of the due date upon the happening of certain contingencies, 
none of which is within the control of the holder. The instrument is 
otherwise negotiable in form. Is it negotiable? (See May issue, page 
320, for answer. ) 

19. The Surrogate’s Court Act of New York provides for the al- 
lowance of commissions to trustees or executors collecting the rents of 
real property in addition to their other commissions. Does this addi- 
tional allowance include the compensation paid to an agent for the col- 
lection of rents? (See May issue, page 329, for answer.) 

20. A person who gives his note for the accommodation of a bank in 
order that the assets of the bank may be made to appear stronger than 
they actually are, is assured that he will never have to pay the note and 
that it will not be used as a note. Is the receiver of the bank entitled to 
recover on the note? (See May issue, page 357, for answer.) 

21. The name of ‘‘Morris Plan’’ bank has acquired such a meaning 
as to indicate to the publie a bank organized by a certain corporation 
and to be no longer associated in the public mind with the originator of 
that plan. Is it permissible for others to advertise and represent to the 
public that they are organizing a bank on the ‘‘Morris Plan’’ of in- 
dustrial banking? (See May issue, page 377, for answer.) 

22. A New York statute prohibits any individual, partnership, or 
unincorporated association from engaging in business as a private banker 
without obtaining an authorization certificate from the superintendent 
of banks. A person receives from another in New York the sum of $75 
to be delivered to a person residing in Poland. He also receives $7.50 for 
his own use for expenses on his trip abroad. Is he guilty of violating the 
statute? (See May issue, page 326, for answer.) 
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HE new home of the Liberty Bank of Buffalo, N. Y., will 
not only furnish the bank with quarters that are in keeping 
with its reputation for financial service but will provide the city 


of Buffalo with an office building unexcelled by any other in 


Northern New York. 
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BANK AND INVESTMENT ITEMS 


BLACK ON BANKRUPTCY—The West 
Publishing Co. of St. Paul, Minna., has 
published, as its latest addition to the 
Hornbook Series, “Black on Bankruptcy.” 
The author, Henry Campbell Black, LL.D., 
is also the author of “Black’s Law Dic- 
tionary” and of treatises on various legal 
topics. 

The book is divided into 34 chapters, 
as follows: Chap. I, The National Banhk- 
ruptey Act; Chap. II, Effect of Bank- 
ruptey Act on State Laws and Assign- 
ments for Creditors; Chap. III, Officers in 
Bankruptcy; Chap. IV, Persons and Cor- 
porations Subject to Bankruptcy Law; 
Chap. V, Acts of Bankruptey; Chap. VI, 
Bankruptcy of Partnerships; Chap. VII, 
Bankruptcy of Corporations; Chap. VIII, 
Courts of Bankruptey; Chap. IX, Appel- 
late Jurisdiction and Procedure; Chap. X, 
Petition and Adjudication; Chap. XI, 
Suits by and Against the Bankrupt; Chap. 
XII, Custody and Protection of Property 
Before Appointment of Trustee; Chap. 
XIII, Rights and Duties of the Bankrupt; 
Chap. XIV, Exemptions of Bankrupt; 
Chap. XV, Examinations in Bankruptcy; 
Chap. XVI, Rights and Duties of Credi- 
tors; Chap. XVII, Provable Debts and 
Claims; Chap. XVIII, Proof and Allow- 
ance of Claims; Chap. XIX, Set-Off of 
Mutual Debts; Chap. XX, Secured Credi- 
tors; Chap. XXI, Debts Entitled to Prior- 
ity; Chap. XXII, Powers and Duties of 
Trustee; Chap. XXIII, Property Vesting 
in Trustee; Chap. XXIV, Suits by and 
Against Trustees; Chap. XXV, Sales of 
Property by Trustees; Chap. XXVI, Effect 
of Bankruptcy on Existing Liens; Chap. 
XXVII, Fraudulent Conveyances Voidable 
by Trustee; XXVIII, 
Creditors ; 


Preferences 
Chap. XXIX, 
Chap. XXX, Compositions; 
Chap. XXXI, Discharge of Bankrupt; 
Chap. XXXII, Debts Affected by Dis- 
charge; Chap. XXXIII, Costs and Fees; 
Chap. XXXIV, Crimes and Criminal Pro- 
cedure. 

The volume contains 
767 of which are text. The Appendix in- 
eludes the Bankruptey Act, with amend- 
ments, General Orders in Bankruptey, and 
a complete set of bankruptcy forms. 

The price of the book, which is bound 
in law buckram, is $4.50, delivered. 


Chap. 
and Preferred 
Dividends; 


over 900 pages, 


UNION TRUST OF CLEVELAND 
HAS OPENED NEW BUILDING—Thou- 
sands of curious men and women flocked 
into the immense lobby of the Union 
Trust Co., Cleveland, when the Union 


Trust Building was officially opened to the 
public on Monday, May 19, over 200,000 
being welcomed on the first two days. The 
visitors were escorted through the entire 
banking quarters. From the immense 
banking room itself, they passed on to 
the enormous vaults on the ground floor, 
and then to the banking quarters of the 
Union Trust Co. on the second, third, 
fourth and part of the fifth floors. 

On the first three days of the week the 
building was opened to the general public. 
Thursday and Friday were given over to 
special receptions to out-of-town guests, 
visiting bankers, business men and their 
friends and families. On Saturday after- 
noon the bank was turned over to the 
school children of Cleveland. 

In the evening the theatre crowds were 
surprised at the many-colored fountain of 
steam which played at regular intervals 
upon the roof of the building. To pro- 
duce this fountain, 100 pounds of steam 
was carried from the boiler in the base- 
ment of the building to a steam main run- 
ning up the flagstaff to a height of forty 
feet above the roof. Branching from this 
main were fifteen jets which spread the 
steam into the air so that it had almost 
the effect of a waving flag. Red, blue 
and white searchlights of 3,000,000 candle 
power tinged the live steam with glowing 
colors, and a bank of colored searchlights 
at the base of the flagstaff added to the 
effect. 

In addition to all the opening features, 
regular business was conducted in the new 
banking rooms throughout the entire week. 

In planning a building of the immense 
size and enormous street frontage of the 
new Union Trust Building consideration 
was given to the fact that if all the 917 
feet. of street frontage had been allowed 
to extend as an uninteresting stretch of 
pillars, stone and entrances, it would have 
created a dead spot in the very heart of 
Cleveland’s retail center. The bank ac- 
cordingly determined to make this build- 
ing more than mere banking quarters. On 
all three sides—Euclid, East Ninth and 
Chester—shops and stores have been pro- 
vided for, only enough street frontage 
being left to provide for banking and 
building entrances. On the Chester avenue 
side, within the the building itself, there 
is a long arcade with stores fronting upon 
both sides. The result is that instead of 
leaving a dead spot in the shopping dis- 
trict the new Union Trust Building does, 
in fact, create a new, distinctive and un- 
usual merchandising center. 











5Faes =AMERICA. 


—At the New York End 





NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 





This disposition of bank building front- 
age eliminates the economic waste which 
the old style of bank building exhibited, 
and adds to the usefulness as well as the 
attractiveness of the banking location. 

On the Euclid avenue side is located 
the Union Trust bond store, where it is 
possible for a customer to walk in and 
buy a bond as casually as he would buy 
a necktie or a pound of tea. This method 
of retail bond selling is an innovation in 
the merchandising of bonds in Cleveland. 

Because it is located in the very heart 
of Cleveland, and hidden more or less by 
other buildings, it is hard to gain a true 
idea of the enormous size of the new 
Union Trust Building. It extends for 
146 feet on Euclid, 258 feet on East 
Ninth, and 513 feet on Chester, including 
the attached employees’ building. It is 
twenty stories high on the Euclid side, 
and the pent-house on the roof is 280 
feet from the sidewalk. It is, in fact, 
the second largest bank and office build- 
ing in the country. 

The radio towers on the roof, with the 
antenna stretched between them, rise to 
a height of 375 feet above the sidewalk, 


constituting the highest point in Cleve- 
land. 





The banking lobby is the largest single 
banking room in the world. It is built 
in the shape of a letter “L.” The savings 
lobby extends along the East Ninth street 
side for 224 feet, including the rotunda 
which forms the intersection of the two 
arms of the “L,’ and the commercial 
lobby extends for 310 feet along the Ches- 
ter side. 

This stupendous lobby spreads 50 feet 
wide between great marble pillars which 
rise to a height of four stories along its 
sides. These pillars were imported from 
Italy. The banking room is surmounted 
by an arched transparent roof, five floors 
above the banking level. The _ second, 
third and fourth stories look out upon 
this vast lobby from baleonies, and the 
transparent dome, eighty-two feet above 
the banking floor, surmounts the rotunda. 

In this rotunda is a large glass cage, 
mounted upon a platform, within which 
the announcer of the Union Trust radio 
station, WJAX, will broadcast the daily 
program, consisting of market quotations, 
financial news, weather reports, and the 
like. Special wires will carry the words of 
the announcer up to the radio studio on 
the twentieth floor of the building, whence 
they will go out into the air. 
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In the commercial lobby space has been 
allowed for seventy-seven tellers’ cages, 
and in the savings lobby, for thirty-three 
tellers’ cages. 

There are seven 
new quarters of 
They include the 
posit, the night, 
trust department, 


large vaults in these 
the Union Trust Co. 
main eash, the safe de- 
the collateral loan, the 
the trunk, and the mort- 
gage loan vaults, having a total area of 
over 9,000 square feet. 

The safe deposit vault has a capacity 
of 30,000 boxes. The two fifty-ton doors 
of this vault are the heaviest in Cleve- 
land, excepting those of the Federal Re- 
serve Bank, according to officials of the 
Diebold Safe and Loek Co., their builders. 
They are thirty-two inches thick, twenty- 
four of this being solid steel, the remain- 
der being taken up by locking devices. 

A novel feature of this department is a 
separate vault which will be open after 
the regular banking departments have 
closed, so that theatres, restaurants and 
other business which do not elose until 
late may ‘deposit the proceeds of the day 
in this vault for safe keeping. 

Indiana limestone was used for the ex- 
terior of the building, the exterior of 
light courts being of white enamel brick. 

It is estimated that the population of 
the building will attain the figure of 7,000 


to 8,000, and that it will be visited by 
50,000 people daily. 

The architects for the building were 
Graham, Anderson, Probst & White, of 
Chicago, and the contractors, the Thomp- 
son-Starrett Co. 

The opening of the Union Trust Co.’s 
new banking home marked a milestone in 
Cleveland’s financial history, which is ree- 
ognized from coast to coast. 

It is the realization of the ideal of the 
men who are the guiding spirits of the 
company to provide a_ building and a 
bank big enough for Cleveland. For, be- 
fore the Union Trust Co. was formed by 
the merger of six large Cleveland banks, 
a little over three years ago, there was 
no single banking institution in the city 
large enough to provide an adequate sup- 
ply of credit to Cleveland industry. As a 
result, many of the largest factories did 
much of their banking elsewhere, and im- 
mense sums drifted out of Cleveland either 
East or West—sums which could more 
logically have been used to increase the 
buying power of Clevelanders by distribu- 
tion to Cleveland industries and the pay 
envelopes of Clevelanders. 

As a bank big enough to supply credit 
to Cleveland and northern Ohio, the Union 
Trust Co., during the last three years, has 
become nationally known -as one of the 
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A New View of an Old Land-mark 


Recent building construction has 
made it possible to photograph the 
home of The National City Bank and 
the affiliated organization, The Na- 
tional City Company. 

From this building radiate 11,000 
miles of private wires. They flash a 
constant stream of questions, answers, 
quotations, orders and investment in- 


formation to our offices in leading 
cities throughout the country for our 
customers. 

The broad investment service of 
The National City Company gives 
bankers everywhere the same invest- 
ment facilities as though they were 
within a stone’s throw of the country’s 
financial district. 
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Each month we publish a diversified list of bonds, short 
term notes and acceptances which we recommend. This 
list of securities will be sent to any banker upon request. 
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WENTY-FIVE years ago no pine- 
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value of approximately $1,000,000.00 
per year. We have always been a friend 
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great financial institutions of the Middle 
West, having total resources of over $270,- 
000,000. 


THE AMERICAN COLONIAL BANK 
of Porto Rico has issued a most attractive 
booklet, commemorating the 25th anni- 
versary of the bank. The booklet con- 
tains a number of interesting illustrations 
of scenes in Porto Rico, including pie- 
tures of the bank’s five branches. The 
growth of the bank is described in the 
following paragraphs quoted from the 
booklet : 

“The enterprise prospered from its earli- 
est days, its growth being only tempo- 
rarily retarded by the terrific hurricane of 
1899 and the resultant damage to crops 
and property. Business conditions were 
further affected by the change of Spanish 
provincial currency to American currency, 
as well as the change from military to 
civil form of government. Readjustments 
were soon effected, however, and beginning 
with 1900 the increase in business and 
deposits was uniformly satisfactory, de- 
posits on April 30, 1900, amounting to 
$755,000, advancing to $8,432,257.74 on 
December 31, 1923. 

“Shortly after its organization the bank 
was Officially appointed as a depository 
for the United States government, succeed- 
ing the American banking house of De 
Ford & Co. 

“Following this appointment the bank 
was also named as depository for the In- 
sular Government of Porto Rico, having 
originated and developed in conjunction 
with the First Treasurer of Porto Rico, 
a system for the receiving of deposits 
from all parts of the island on account 
of the Insular Treasury.” 


The following are the officers of the 
bank: William Schall, president; Frank 
M. Welty, vice-president; Herman L. Co- 
chran, vice-president; Angel Gonzalez, vice- 
president; Chas. E. Lawton, cashier. 


SPRING MEETING OF THE A. B. A. 
EXECUTIVE COUNCIL—The executive 
council of the American Bankers’ Associa- 
tion, at the spring meeting, held in Au- 
gusta, Ga., April 28 to May 1, refused to 
indorse the McNary-Haugen bill, which is 
designed to give relief to producers of cer- 
tain classes of agricultural products. 

George E. Roberts, vice-president of the 
National City Bank of New York, in op- 
posing the bill, said in part: “This meas- 
ure is fundamentally a_ price-fixing meas- 
ure, a measure for the regulation of 
prices. * * Tf anything in economic ex- 
perience and history is settled, it is that 
price fixing measures do not accomplish 
the results that are expected of them. My 
opinion is that this bill will have more un- 
desirable results than it is possible for 
anybody to foresee.” 

In a report on the McFadden 
majority of the branch bank committee 
of the council reported unfavorably, but 
the council voted to table the report by 
a majority of two-thirds. Hence the coun- 
cil may be said to have put its stamp of 
approval on the bill. 

Resolutions of the executive 
adopted at the meeting follow: 

“The council believes that business in 
general is satisfactory and that such diffi- 
culties as exist cannot be eradicated by 
legislative measures. The same habits of 
industry and common sense which have 
carried the country through previous crises 
are the only remedies for periods of busi- 
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ness depression, and no legislative meas- 
ures can permanently overcome the action 
of economic laws. It is, therefore, espe- 
cially gratifying to note that business men 
have continued to observe a cautious atti- 
tude toward future commitments and have 
avoided the sort of heedless speculation 
which led to the depression that began in 
1920. The Federal Reserve Banks and the 
bankers generally are to be congratulated 
that in spite of the continued inflow of 
gold from abroad, they have been able to 
prevent an inflation of credit. Since our 
continually inereasing gold supply has not 
heen made to serve as a basis for in- 
creased eredit to anything like its poten- 
tialities, the country can view without 
alarm the approach of that time when 
changing eonditions in international trade 
balances will cause our present gold re- 
serve to be diminished. 

“The council urges the adoption of the 
proposals of the Secretary of the Treas- 
ury for the revision of taxes. It believes 
that the tax schedules proposed by Mr. 
Mellon will make, on the one hand, the 
burden of taxation borne by business and 
individuals as light as is possible, and, 
on the other hand, will enable the Federal 
Government to obtain the sums required 
to balanee its budget. The council be- 
lieves with Secretary Mellon that, if sur- 
taxes are unduly high, the welfare of the 
country is jeopardized without thereby 
producing more revenue for the Govern- 
ment. The council also, in this connec- 
tion, reiterates its frequently expressed op- 
position to the proposed costly distribution 
of public funds through a bonus to able- 
bodied veterans, while it urges that every- 
thing possible continue to be done for the 
welfare and comfort of the disabled for- 
mer soldiers. The council also recom- 
mends that the tax laws of the United 
States be so amended that our own na- 
tionals who live abroad may be placed 
on the same footing as citizens of other 


and Trust 


nations who usually are not compelled to 
pay taxes to their native land when sub- 
ject to the taxation imposed by authorities 
of the foreign country in which they are 
resident. 

“The executive council of the American 
Bankers Association expresses its gratifica- 
tion that the Dawes committee has com- 
pleted its work in so satisfactory a man- 
ner. It feels a keen satisfaction in the 
fact that American representatives on this 
committee did so much to bring about a 
successful accomplishment of the difficult 
tasks which confronted the experts ap- 
pointed by the Reparation Commission. 
The council recognizes that the plan pro- 
posed by the Dawes Committee marks 
merely a beginning of the work of read- 
justment needed in Europe, but it trusts 
that the recommendations of this commit- 
tee will be accepted in good faith and 
sincerely carried out by all the nations 
directly concerned, as they offer a satis- 
factory basis upon which to build anew 
the prosperity of Europe and of the world 
at large. The executive council desires 
to point out that in its opinion the United 
States is vitally interested in a satisfac- 
tory solution of the European problems 
and that unless peace and prosperity are 
restored in Europe, our own industry, com- 
merce, and agriculture will face an un- 
certain future.” 


THE GIRARD NATIONAL BANK of 
Philadelphia, in the June 14th issue of its 
“Economie Review,” writes as follows of 
conditions in the iron and steel trade: 
“Tron and steel operations sustained very 
heavy declines last month. The drop in 
iron production was unparalleled in any 
previous month, being from an average 
of 107,781 tons a day in April to 84,358 
tons in May, with the total output for 
that month only 2,615,000 tons. June be- 
gan with only 184 blast furnaces going, 
having a daily output capacity of 77,300 
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tons. Steel ingot production last month 
decreased 24 per cent. in the daily average. 
Taken as a whole, the steel industry is 
down to about half capacity. Pig iron 
prices average $8 a ton lower than a year 
ago, and the average price for eight chief 
iron and steel products at $55.03 per 
ton is $6.27 lower than the 1923 high, al- 
though $3.09 above the low of last year. 

“Well balanced opinion is that the steel 
industry has good grounds to expect re- 
covery from depression which has run so 
far. Such is the privately held and pub- 
licly expressed view of chief men in the 
business.” 


EMPIRE TRUST CO. TO DOUBLE 
ITS CAPACITY—The Empire Trust Co., 
New York, in which the’ Brotherhood of 
Locomotive Engineers has important inter- 
est, plans to double its capital of $2,000,- 
000 at a special meeting of stockholders 
ealled for June 5. The stockholders’ books 
were closed on Wednesday, May 21, and 
will be reopened on June 6. This means 
that stock of record on May 21 will be en- 
titled to vote on the proposition. 

In its statement of condition on March 
27 the company showed total resources of 
$55,231,920. Surplus was put at $1,100,- 
000 and undivided profits at $760,848.50, 


the combined capital, surplus and undi- 
vided profits amounting to $3,860,848.50. 
Last March deposits were $47,631,910, and 
by May 15 they had increased to $51,- 
135,600. 

The company’s office is at 120 Broad- 
way. It has branches at 580 Fifth avenue, 
New York, and at 41 Threadneedle street, 
London. Mr. Schenk stated: 

“Our bank completed the first year of 
its existence on December 18, 1923, and 
its first anniversary statement was _ suffi- 
cient proof that we had been highly suc- 
cessful. On that day our deposits had ex- 
ceeded the two million mark and in spite 
of the heavy initial expenses which every 
bank has the first year, our original sur- 
plus has remained intact. The rapid busi- 
ness expansion taking place in our section 
makes it necessary for us to increase our 
capital in order to enable us to meet grow- 
ing demands made upon us.” 

COAL AND IRON ELECTION—At a 
meeting of the directors of the Coal and 
Iron National Bank of New York City, 
held on June 11, Mareus L. Bell, vice- 
president and general counsel of the Chi- 
cago, Rock Island and Pacific R. R., and 
Frank Burns, president of Burns Bros., 
were elected to the board. . Mr. Burns 
succeeds his father, M. F. Burns, deceased. 





Even Kings 
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—but for you the difficulty has now been removed 


“we people today know how 
Charles II felt at The Hague in 
1660 when he received a much-delayed 
remittance from England. “He was so 
joyful because it had finally arrived,” 
reads an account of the incident, ‘that 
he called the Princess Royal and the 
Duke of York to look upon the money 
as It say in the portmanteau.” 

That is about the way people some- 
times feel in modern times after they have 
been through all the fuss and bother which 
often is incident to obtaining money when 
away from home, especially the filling out 
of foreign forms (or waiting while strange- 
looking documents are filled out and pre- 
pared for signature). 


Last year a simple method was devised 
whicheliminates the bother and cuts down 
the “red tape”. It has met with instant 
success. 

The Seaboard Checkbook-Letter of 
Credit is an ingenious combination of or- 
dinary checkbook, a letter of credit, a card 
of identification and blank checks almost 
identical with the familiar domestic checks. 

All over the world, either in America 
or abroad, when you wish money, you fill 
in the check in the usual manner, present 
it to the teller with the letter of credit 
and the identification card. Thousands of 
banks will instantly honor this check. It 
is the simplest and most pleasant way of 
obtaining money when away from home. 
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MPLE resources and a record of 


over fifty years’ experience suffi- 
It 


requires contact, however, to show the 
helpfulness and sincerity of Mellon Ser- 


vice. 


Our intimate touch with world- 


wide financial affairs is proving of advan- 
tage to a great number of out-of-town 
banks, corporations and individuals. 


We invite your correspondence 
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